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Paet III. 
THE OPEEATION OF CONTRACT. 

CHAPTER I. 

THE LIMITS OF THE CONTRACTUAL OBLIGATION. 

§ 1. A man cannot incur liabilities from a contract to -which he 
■was not a party. 

(i.) Paying another's debt. 

CEUMLISH'S ADM'E v. CENTRAL IMPEOVEMENT CO. 

et al. 

38 WEST VIRGINIA, 390. — 1893. 

Suit in equity against the Central Improvement Co. for the 
distribution of a fund for the payment of creditors of the com- 
pany. Among the demands presented for payment was a judg- 
ment in favor of Jamison & Co., which was disallowed, payment 
being pleaded. Jamison & Co. appeal. 

In a suit by Jamison & Co. against the Central Improvement 
Co., Jamison & Co. had attached bonds of the Shenandoah 
Valley Eailroad held by a third party for the benefit of the 
Central Improvement Co. The Eailroad Co. desired to make a 
new loan, and in order to cancel the bonds that had been attached, 
devised the following plan: Jamison & Co. and Clark & Co., the 
latter bankers and financial agents for the Eailroad Co., agreed 
that Jamison & Co. should transfer to Clark & Co. all their in- 
terest in the bonds. Jamison & Co. were to get judgment upon the 
attachments, levy upon and sell the bonds, and if they were not 
bid up to the amount of the judgment, then Jamison & Co. were 
to buy them and transfer them to Clark & Co., whereupon Clark 
& Co. were "to pay" to Jamison & Co., in cash and notes, the 
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amount of the judgment against the Central Improvement Co. 
The bonds sold for less than the amount of the judgment, and 
Clark & Co. paid to Jamison & Co. the balance of the judgment 
as agreed, receiving in return a transfer of the bonds. In con- 
sequence of this transaction, the commissioner reported the 
judgment as paid, and disallowed the claim. 

Bkannon, J. . . . But this payment was made by a 
stranger, without request or ratification by the debtor, so far as 
appears. Does it satisfy the judgment? As it seems to me, 
the answer depends upon whether you mean as to the creditor or 
debtor. It remains a correct legal proposition to the present, 
that one man, who is under no obligation to pay the debt of 
another, cannot without his request officiously pay that other's 
debt, and charge him with it. If the debtor ratify such pay- 
ment, the debt is discharged, and he becomes liable to the stranger 
for money paid to his use. If he refuse to ratify it, he disclaims 
the payment, and the debt stands unpaid as to him. In the one 
case, the stranger would at law sue the debtor for money paid 
to his use ; in the other, enforce the debt in the creditor's name 
for his use. If his payment is not ratified, he may go into equity 
praying that, if the debtor ratify it, said debtor may be decreed 
to repay him, or, if the debtor do not ratify the payment, that 
the debt be treated as unpaid as between him and the debtor, 
and that it be enforced in his favor as an equitable assignee. 
Neely v. Jones, 16 W. Va. 625; Moore v. Ligon, 22 W. Va. 292; 
Beard v. Arbuckle, 19 W. Va. 135. 

But how as to the creditor? When a stranger pays him the 
debt of a third party without the request of such third party, as 
in this case, can the creditor say the debt is yet unpaid, and en- 
force it against the debtor, as is attempted to be done by Jamison 
& Co.? Can he accept such payment and say, because it was 
made by a stranger, it is no payment? Is his acceptance not an 
estoppel by conduct in pais, as to him? 

There has been a difference of opinion in this matter. The 
old English case of Orymes v. Blofield (Cro. Eliz. 541), decided 
in Elizabeth's reign, is the parent of the cases holding that even 
the creditor accepting payment from a stranger may repudiate,, 
and still enforce his demand as unpaid. That case is said to 
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have decided that a plea of accord and satisfaction by a stranger 
is not good, while RoUe. Abr. 471 (condition F.) says it was 
decided just the other way. Denman, C. J., questioned its 
authority in Thurman v. Wild (11 A. & E. 453, 39 E. C. L. 
145). Opposite holding has been made in England in Hawkshaw 
v. Bawlings (1 Strange, 24). Its authority is questioned at the 
close of the opinion by Cresswell, J., in Jones, v. Broadhurst (9 
M. G. & S., C. B., 173, 67 E. C. L. 172), as contrary to an ancient 
decision in 36 Hen. VI., and against reason and justice. Parke, 
B., seemed to think it law in Simpson v. Eggington (10 Exch. 
845). It was followed in Edgcombe v. Bodd (5 East, 294) and 
Stark V. Tliompson (3 T. B. Mon. 296). Lord Coke held the sat- 
isfaction good. Co. Litt. 206 6, 207 a. See 5 Bob. Pr. (New). 
884; 7 Bob. Pr. (New) 548. The cases of Goodwin v. Cremer 
(18 A. & E., N. S. 757, 83 E. C. L. 757), and Kemp v. Balls (10 
Exch. 607, 28 Eng. Law & Eq. 498), seem to hold that payment; 
must be made by a third person as agent for, and on account of, 
debtor, with his assent or ratification. In New York old cases 
held this doctrine. Clow v. Borst, 6 Johns. 37; Bleakley v. 
Wliite, 4 Paige, 654. But later, in Wellington v. Kelly (84 
N. Y. 543), Andrews, J., said that the old cases were doubtful, 
but had not been overruled, but it was not necessary in that case 
to say whether it should longer be regarded as law, and the 
syllabus makes a gucere on the point. It was held in Harrison 
V. Hicks (1 Port. Ala. 423), that "payment of a debt, though 
made by one not a party to the contract, and though the assent 
of the debtor to the payment does not appear, is still the extin- 
guishment of the demand." The opinion says that, as between 
the person paying and him for whose benefit it was paid, a 
question might arise whether it was voluntary, which would 
depend on circumstances of previous request or subsequent 
[assent], express or implied. This doctrine is sustained by 
Martin v. Quinn, 37 Cal. 56; Gfray v. Herman, 76 Wis. 453 (44 
N. W., Eep. 248); Cain v. Bryant, 12 Heisk. 45; Leavitt v. 
Morrow, 6 Ohio St. 71; Webster v. Wyser, 1 Stew. (Ala.) 184; 
Harvey v. Tama Co., 53 la. 228 (5 N. W. Eep. 130). Bish. Cont. 
§ 211 holds that, if payment "be accepted by creditor in dis- 
charge of debt, it has that effect." See 2 WhaH. Cont. § 1008. 



Chap. I. §1.] LIMITS OF CONTRACTUAL OBLIGATION. 415 

It seems utterly unjust and repugnant to reason, that a creditor 
accepting payment from a stranger of the third person's debt 
should be allowed to maintain an action against the debtor plead- 
ing and thereby ratifying such payment, on the technical theory 
that he is a stranger to the contract. The creditor has himself 
for this purpos6 allowed him to make himself a quasi party, and 
consents to treat him so, so far as payment is concerned. To 
regard the debt paid, so far as he is concerned, is but to hold him 
to the result of his own act. Shall he collect the debt again? 
In that case can the stranger recover back? What matters it to 
the creditor who pays? As the Supreme Courts of Wisconsin 
and Ohio, in cases above cited said, this doctrine is against 
common sense and justice. It does not at all infringe the rule 
that one cannot at law make another his debtor without request, 
to allow such payment to satisfy the debt as to the creditor; and 
this court, while recognizing the rule that one cannot officiously 
pay the debt of another and sue him at law, unless he has ratified 
it, by allowing the stranger to go into equity and get repayment, 
makes the payment in the eyes of a court of equity operate to 
satisfy the creditor, and render the stranger a creditor of the 
debtor. Neely v. Jones, 16 W. Va. 626. I know that in that 
case it is held that, " if a payment by a stranger is neither rati- 
fied or authorized by the debtor, it will not be held to be a dis- 
charge of the debt; " but, though this point is general, that was 
a case of the stranger seeking to make the debtor repay, and the 
case and opinion intended to lay down the rule at law only as 
between the stranger paying and the debtor, not as between the 
creditor and debtor. So I hold that, when Jamison & Co. re- 
ceived the money for this judgment, it operated as a discharge as 

to them. 

***** 

Therefore, so much of the decree of March 2, 1891, as rejects 
the claim of B. K. Jamison & Co. ... is affirmed.^ 

1 Cf . Gleason v. DyJce, 22 Pick. 390, ante', p. 206. 

The maker of a note cannot avail himself of a part payment made thereon 
by an indorser. Madison Sq. Bk. v. Pierce, 137 N. Y. 444. 
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(ii.) Inducing breach of contract. 
WALKER et al. v. CEONIN. 

107 MASSACHUSETTS, 555. — 1871. 

Tort. Demurrer to declaration sustained. Plaintiffs appeal. 

Wells, J. . . . The second and third counts recite con- 
tracts of the plaintiffs with their -workmen for the performance 
of certain work in the manufacture of boots and shoes; and 
allege that the defendant, well knowing thereof, with the unlaw- 
ful purpose of hindering and preventing the plaintiffs from carry- 
ing on their business, induced said persons to refuse and neglect 
to perform their contracts, whereby the plaintiffs suffered great 
damage in their business. 

It is a familiar and well-established doctrine of the law upon 
the relation of master and servant, that one who entices away a 
servant, or induces him to leave his master, may be held liable 
in damages therefor, provided there exists a valid contract for 
continued service, known to the defendant. It has sometimes 
been supposed that this doctrine sprang from the English statute 
of laborers, and was confined to menial service. But we are sat- 
isfied that it is founded upon the legal right derived from the 
contract, and not merely upon the relation of master and servant; 
and that it applies to all contracts of employment, if not to con- 
tracts of every description. 

In Hart v. Aldridge (Cowp. 54) it was applied to a case very 
much like the present. 

In Gunter v. Aster (4 J. B. Moore, 12) it was applied to the 
enticing away of workmen not hired for a limited or constant 
period, but who worked by the piece for a piano manufacturer. 

In Sheperd v. WaJceman (Sid. 79) it was applied to the loss 
of a contract of marriage by reason of a false and malicious letter 
claiming a previous engagement. 

In Winsmore v. GreenbanJc (Willes, 577) the defendant was 
held liable in damages for unlawfully and unjustly " procuring, 
enticing, and persuading" the plaintiff's wife to remain away 
from him, whereby he lost the comfort and society of his wife, 
and the profit and advantage of her fortune. 
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In Lumley v. Gye (2 El. & Bl. 216) the plaintiff had engaged 
Miss Wagner to sing in his opera, and the defendant knowingly 
induced her to break her contract and refuse to sing. It was 
objected that the action would not lie, because her contract was 
merely executory, and she had never actually entered into the 
service of the plaintiff; and Coleridge, J., dissented, insisting 
that the only foundation for such an action was the statute of 
laborers, which did not apply to service of that character; but 
after full discussion and deliberation it was held that the 
action would lie for the damages thus caused by the defendant. 

In Boston Glass Manufactory v. Binney (4 Pick. 425), which 
was for inducing workmen, skilled in several departments of 
glass-making, to 'leave the employment of the plaintiff, it was 
not suggested that the defendants would not have been liable if 
there had been an existing contract between the plaintiff and the 
workmen. 

Upon careful consideration of the authorities, as well as of the 
principles involved, we are of opinion that a legal cause of action 
is sufB.ciently stated in each of the three counts of the declara- 

Demurrer overruled.^ 

^Inducing Workmen to qdit Employment. — The general rule in the 
United States is in accordance with the English authorities and the above 
case. In Old Dominion S..S. Go. v. McKenna (30 Fed. Rep. 48; S. C. 
Burdick's Cases on Torts, 195) the court, Brown, J., said: "The defend- 
ants not being in the plaintiff's employ, and without any legal justification 
so far as appears, — a mere dispute about wages, the merits of which are not 
stated, not being any legal justification, — procured plaintiff's workmen in 
this city and in Southern ports to quit work in a body, for the purpose of 
inflicting injury and damage upon the plaintiff until it should accede to the 
defendants' demands, and pay the Southern negroes the same wages as New 
York 'longshoremen, which the plaintiff was under no obligation to grant ; 
and such procurement of workmen to quit work, being de.signed to inflict 
injury on the plaintiff, and not being justified, constituted in law a malicious 
and illegal interference with the plaintiff's business, which is actionable." 
In Toledo &c. By. Co. v. Pennsylvania Co. et ah (54 Fed. Rep. 730) the 
court granted a temporary injunction, pending the action, against the Chief 
of the Brotherhood of Locomotive Engineers, restraining him from issuing 
or continuing in force any rule or order of the Brotherhood ordering en- 
gineers not to handle the cars of the complainant company. Taft, Circuit 
Judge (p. 744), says: "The many engineers who serve the defendant com- 
panies will refuse to handle the complainant's freight. The defendant com- 
panies will probably be coerced thereby to refuse complainant's freight. . . . 
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JOXES V. STANLY. 

76 NORTH CAROLINA, 355. - 1877. 

Action for damages. Judgment for plaintiff, which was ar- 
rested by trial court. Plaintiff appeals. 

Rodman, J. It was decided in HasMns v. Royster (70 N. C. 
601) that if a person maliciously entices laborers or croppers to 
break their contracts with their employer and desert his service, 
the employer may recover damages against such person. The 
same reasons cover every case where one person maliciously per- 
suades another to break any contract with a third person. It is 
not confined to contracts for service. In the present case the 
plaintiff made a contract with the Atlantic & North Carolina 
Railroad Company, of which the defendant was President and 
Superintendent, by which the company agreed to transport from 
points on their road to Morehead City a large number of cross- 
ties which plaintiff had contracted to deliver in Cuba. After the 
contract had been partly performed the defendant, being still 
President and Superintendent of the company, maliciously and 

The injury will be irreparable, and a judgment for damages at law will be 
wholly inadequate. The authorities leave no doubt that in such a case an 
injunction will issue against a stranger who thus intermeddles, and harasses 
complainant's business. ... It would seem from the foregoing authorities 
that we may enjoin Arthur from directing the engineers to quit work, for 
the purpose of coercing the defendant companies to violate the law and the 
complainant's rights. Though we cannot enjoin the engineers from unlaw- 
fully quitting, it does not follow that we may not enjoin Arthur from order- 
ing them to do so." In WeTibery. Barry (66 Mich. 127) it was held that 
one who enters the premises of another "for the purpose of inducing per- 
sons in the employ of that other to leave their employment to the injury of 
the employer, for the purpose of getting higher wages, or working less hours 
for the same pay, or for any other reason," is a trespasser. See, for differ- 
ent phases of the general doctrine, Bixhy v. Dmlap, 56 N. H. 456 ; Has- 
Mns V. Soyster, 70 N. C. 601 ; Diclson v. Dickson, 3-3 La. Ann. 1261. That 
a workman has an action against one who maliciously induces his employer 
to discharge him, see Ohipley v. AtJcinson, 2.3 ITla. 206. 

IsDnoiNG Breach of Contract of Service other than Manual. — 
In the case of Bourlier Brothers v. Mncauley (91 Ky. 135) it was held not 
actionable for defendant to induce an actress to break her contract to per- 
form at plaintiff's theatre and to enter into a contract to perform at defend- 
ant's rival theatre. The court expressly declined to follow Lumley v. Gye, 
and approved the dissenting opinion of Coleridge, J., in that case. 
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for the purpose of injuring the plaintiff, as the jury have found, 
refused to complete the contract, whereby plaintiff was injured. 
After the jury had found a verdict for the plaintiff and assessed 
his damages the jttdge arrested the judgment, and the plaintiff 
appealed. In this we think the judge erred and his judgment 
must be reversed. 

It is the duby of this court to give such judgment as it appears 
on the record that the court below should have given. The 
plaintiff moves here for judgment upon the verdict. There are 
no exceptions by defendant to the judge's charge, and it does not 
appear that he asked for a new trial. The instructions of the 
judge on the question of damages are not full, but it does not 
appear that he was requested to give any others. If he had 
thought the damages excessive, he would have set the verdict 
aside and given a new trial on that ground. We neither do nor 
can know anything of the evidence, and if we did we could not 
set aside the verdict and give a new trial on that ground, except 
perhaps where it appeared to be a very gross case of excess. 

Judgment below reversed and a judgment in this court for the 

plaintiff according to the verdict. 

Judgment reversed.^ 

1 Accord : Bice v. Manley, 66 N. Y. 82, where the contract was unenforce- 
able under the statute of frauds, but would have been performed had not 
the defendant interfered. 

Contra : Chambers v. Baldwin, 91 Ky. 121 ; Boyson v. Thorn, 98 Cal. 
578. These cases hold that an action can be maintained only when the 
defendant employs some unlawful means, as-threats, violence, falsehood, or 
deception, to induce the breach of the contract, and that it is not enough to 
show that the defendant acted maliciously. In Chambers v. Baldwin (pp. 
126-7) Lewis, J., says : " Cooley on Torts, 497,' agreeing with Justice Coler- 
idge, says : ' An action cannot, in general, be maintained for inducing a 
third person to break his contract with the plaintiff, the consequence after 
all being only a broken contract, for which the party to the contract may 
have his remedy by suing upon it.' And it seems to us that rule harmo- 
nizes with both principle and policy, and to it there can be safely and con- 
, sistently made but two classes of exceptions ; for, as to make a contract 
binding, the parties must be competent to contract and do so freely, the 
natural and reasonable presumption is, that each party enters into it with 
his eyes open, and purpose and expectation of looking alone to the other for 
redress in case of breach by him. One such exception was made by the 
English statute of laborers to apply where apprentices, menial servants, 
and others whose sole means of living was by manual labor, were enticed to 
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§ 2. Can a man acqiure rights under a contract to ^vhich he is 
not a party? Promise for benefit of third party. 

LEHOW V. SIMON TON et al. 

3 COLORADO, 346. — 1877. 

Assumpsit. Plea of set-off. A demurrer to the plea was 
sustained. 

The plea set forth that the plaintiff, Pierce, had purchased the 
interest of one Phifer in the business of Simonton & Phifer, and 
had agreed to assume one-half of the indebtedness of the firm 
jointly with the plaintiff, Simonton; that Simonton & Phifer 
were then indebted to defendant in the sum of $2000; and that 
Pierce jointly with Simonton, plaintiffs herein, undertook and 
agreed with the old firm to pay this amount to defendant. 

Wells, J. 1. Whatever may be the general rule in the case 
of a plea, it is certain that the declaration in counting upon a 
promise good in parol by the common law need not show a com- 
pliance with the requisites of the statute of frauds. The statute 
prescribes a rule of evidence, and not a rule of pleading. Steph. 
PI. 313, 374; Brown on Stat, of Frauds, § 505; 1 Chit. PI. (16th 
Am. ed.) 245. Now the plea of set-oil is in the nature of a 
declaration, and in respect to the decree of certainty required, 
is governed by the same rule. Waterman on Set-off,' § 646. The 
question, whether the undertaking mentioned in the plea is 
within the statute of frauds, does not arise. 

2. It seems to be the settled doctrine of the courts of England 
at this day, that a stranger to the consideration cannot enforce 
the contract by an action thereon in his own name, though he be 
avowedly the party intended to be benefited. 1 Chit, on Cont. 
(11th Am. ed.) 74. In this country there are many cases which 
assert the same rule. Salmon v. Brown, 6 Blackf . 347 ; Britzell 
V. Fryberger, 2 Cart. 176; Clapp v. Lawton, 31 Conn. 103; ConJc- 
liii V. Smith, 7 Ind. 108 ; Mellen v. Whipple, 1 Gray, 321 ; Robertson 

leave their employment, and may be applied in this State in virtue of and as 
regulated by our own statutes. The other arises where a person has been 
procured against his will or contrary to his purpose, by coercion or deception 
o£ another, to break his contract. Green v. Button, 2 Cromp. M. & R. 707 ; 
Ashley v. Dixon, 48 N. Y. 430." 
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V. Reed, 47 Penn. St. 115; Exchange Bank y. Price, 107 Mass. 42; 
Warren v. Bachelder, 15 N. H. 129 ; McLaren v. Hutchison, 
18 Cal. 81, and some others which are not accessible to us. 

But as respects simple contracts, the decided preponderance 
of American authority sustains the action of the beneficiary. 
1 Pars, on Cont. 467; 1 Chit. PI (16th Am. ed.) 5 n. (n. 1); 2 
&reenl. Ev. 109; Thorp v. The Keokuk Coal Co., 48 IST. Y. 253; 
McDowell V. Laev, 35 Wis. 175; Bowhannan v. Pope, 42 Me. 93; 
Joslin y. N. J. Car Spring Co., 36 N. J. L. 141; Myer v. Lowell, 
44 Mo. 328 ; Sanders v. Clason, 13 Minn. 379 ; Thompson v. 
Gordon, 3 Strobh. (S. C.) 196; Scott's Adm'r v. Gill, 19 Iowa, 
187; Allen r. Thomas, 3 M.etG. (Ky.) 198; DraughanY. Bunting, 
9 Ired. 10; Hendrick v. Lindsay, 3 Otto, 143; Beasley v. Web- 
ster, 64 111. 458; In re Rice, 9 Bankr. Eeg. 375; Bagaley v. 
Waters, 7 Ohio St. 369, and many others in the reports of the 
same courts, are to this effect. To harmonize the decisions is 
impossible. The doctrine of those last quoted, while confess- 
edly an anomaly, seems to us the more convenient. It accords 
the remedy to the party who in most instances is chiefly inter- 
ested to enforce the promise, and avoids multiplicity of actions, j 
That it should occasion injustice to either party seems to us 
impossible. 

3. The plea fails to show to whom the promises relied upon 
were made ; but this is equivalent to stating promise to the party 
from whom the consideration proceeded. 1 Chit. PI. (16th ed.) 
309 (k.) ; and according to Delaware and Hudson Canal Co. v. 
Westchester Bank (4 Denio, 97), this is the proper form of the 
averment. 

Judgment reversed with costs, and cause remanded. Eeversed.^ 

1 " It is also argued, as Mansfield's name does not appear in the letters of 
Hendrick, that he could not join in this action. This would be true, if the 
promise were under seal, requiring an action of debt or covenant ; but the 
right of a party to maintain assumpsit on a promise not under seal, made to 
another for his benefit, although much controverted, is now the prevailing 
rule in this country." — Mr. Justice Davis, in Hendrick v. Lindsay, 93 U. S. 
143, 149. 

Accord : Dean v. Walker, 107 111. 840 ; Worley v. Sipe, 111 Ind. 238 ; 
Burton v. Larkin, 36 Kans. 246 ; Coates v. Penn. Ins. Co., 58 Md. 172 ; 
Bogers v. Oosnell, 58 Mo. 589 ; Shamp v. Meyer, 20 Neb. 223 ; Trimble v. 
Strotker, 25 Ohio St. 378. 
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LAWRENCE v. EOX. 

20 NEW YORK, 268. — 1859. 

Appeal from the Superior Court of the city of Buffalo. On 
the trial before Mr. Justice Hasten, it appeared by the evidence 
of a bystander, that one Holly, in November, 1857, at the request 
of the defendant, loaned and advanced to him $300, stating at the 
time that he owed that sum to the plaintiff for money borrowed 
of him, and had agreed to pay it to him the then next day ; that 
the defendant, in consideration thereof, at the time of receiving 
the money, promised to pay it to the plaintiff the then next day. 
Upon this state of facts the defendant moved for a nonsuit, upon 
three several grounds, viz. : That there was no proof tending to 
show that Holly was indebted to the plaintiff; that the agreement 
by the defendant with Holly to ^ay the plaintiff was void for 
want of consideration, and that there was no privity between the 
plaintiff and defendant. The court overruled the motion, and 
the counsel for the defendant excepted. The cause was then sub- 
mitted to the jury, and they found a verdict for the plaintiff for 
the amount of the loan and interest, f 344.66, upon which judg- 
ment was entered; from which the defendant appealed to the 
Superior Court, at General Term, where the judgment was 
affirmed, and the defendant appealed to this court. The cause 
was submitted on printed arguments. 

H. Gray, J. The first objection raised on the trial amounts 
to this : That the evidence of the person present, who heard the 
declarations of Holly giving directions as to the payment of the 
money he was then advancing to the defendant, was mere hearsay 
and therefore not competent. Had the plaintiff sued Holly for 
this sum of money, no objection to the competency of this evidence 
would have been thought of; and if the defendant had performed 
his promise by paying the sum loaned to him to the plaintiff, 
and Holly had afterwards sued him for its recovery, and this 
evidence had been offered by the defendant, it would doubtless 
have been received without an objection from any source. All 
the defendant had the right to demand in this case was evidence 
which, as between Holly and the plaintiff, was competent to 
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establish the relation between them of debtor and creditor. For 
that purpose the evidence was clearly competent; it covered the 
whole ground and warranted the verdict of the jury. 

But it is claimed that, notwithstanding this promise was estab- 
lished by competent evidence, it was void for the want of con- 
sideration. It is now more than a quarter of a century since it 
was settled by the Supreme Court of this State — in an able and 
painstaking opinion by the late Chief Justice Savage, in which 
the authorities were fully examined and carefully analyzed — 
that a promise in all material respects like the one under con- 
sideration was valid; and the judgment of that court was unani- 
mously affirmed by the court for the correction of errors. Farley 
V. Cleveland, 4 Cow. 432 ; same case in error, 9 Id. 639. In that 
case one Moon owed Farley and sold to Cleveland a quantity of 
hay, in consideration of which Cleveland promised to pay Moon's 
debt to Farley; and the decision in favor of Farley's right to 
recover was placed upon the ground that the hay received by 
Cleveland from Moon was a valid consideration for Cleveland's 
promise to pay Farley, and that the subsisting liability of Moon 
to pay Farley was no objection to the recovery. The fact that 
the money advanced by Holly to the defendant was a loan to him 
for a day, and that it thereby became the property of the defend- 
ant, seemed to impress the defendant's counsel with the idea that 
because the defendant's promise was not a trust fund placed by 
the plaintiff in the defendant's hands, out of which he was to 
realize money as from the sale of a chattel or the collection of a 
debt, the promise, although made for the benefit of the plain- 
tifE, could not inure to his benefit. The hay which Cleveland 
delivered to Moon was not to be paid to Farley, but the debt 
incurred by Cleveland for the purchase of the hay, like the debt 
incurred by the defendant for money borrowed, was what was to 
be paid. That case has been often referred to by the courts of 
this State, and has never been doubted as sound authority for the 
principle upheld by it. Barker v. BucMin, 2 Denio, 45; Hudson 
Canal Company v. The Westchester Bank, 4 Id. 97. It puts to 
rest the objection that the defendant's promise was void for want 
of consideration. The report of that case shows that the promise 
was not only made to Moon but to the plaintiff Farley. In this 
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case the promise was made to Holly and not expressly to the 
plaintiff; and this difference between the two cases presents the 
question, raised by the defendant's objection, as to the want of 
privity between the plaintiff and defendant. 

As early as 1806 it was announced by the Supreme Court of 
this State, upon what was then regarded as the settled law of 
England, " that where one person makes a promise to another for 
the benefit of a third person, that third person may maintain an 
action upon it." Schemerhorn v. Vanderheyden (1 John. E. 140) 
has often been reasserted by our courts and never departed from. 
The case of Seaman v. White has occasionally been referred to 
(but not by the courts), not only as having some bearing upon the 
question now under consideration, but as involving in doubt the 
soundness of the proposition stated in Schemerhorn v. Vander- 
heyden. In that case one Hill, on the 17th of August, 1835, 
made his note and procured it to be indorsed by Seaman and 
discounted by the Phoenix Bank. Before the note matured and 
while it was owned by the Phoenix Bank, Hill placed in the hands 
of the defendant, Whitney, his draft accepted by a third party, 
which the defendant indorsed, and on the 7th of October, 1835, 
got discounted and placed the avails in the hands of an agent 
with which to take up Hill's note; the note became due, Whitney 
withdrew the avails of the draft from the hands of his agent and 
appropriated it to a debt due him from Hill, and Seaman paid 
the note indorsed by him and brought his suit against Whitney. 
Upon this state of facts appearing, it was held that Seaman could 
not recover: first, for the reason that no promise had been made 
by Whitney to pay, and second, if a promise could be implied 
from the facts that Hill's accepted draft, with which to raise the 
means to pay the note, had been placed by Hill in the hands of 
Whitney, the promise would not be to Seaman, but to the Phoenix 
Bank, who then owned the note ; although, in the course of the 
opinion of the court, it was stated that, in all cases the principle 
of which was sought to be applied to that case, the fund had been 
appropriated by an express undertaking of the defendant with 
the creditor. But before concluding the opinion of the court in 
this case, the learned judge who delivered it conceded that an 
undertaking to pay the creditor may be implied from an arrange- 
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ment to that effect between the defendant and the debtor. This 
question was subsequently, and in a case quite recent, again the 
subject of consideration by the Supreme Court, when it was held, 
that in declaring upon a promise, made to the debtor by a third 
party to pay the creditor of the debtor, founded upon a considera- 
tion advanced by the debtor, it was unnecessary to aver a promise 
to the creditor; for the reason that upon proof of a promise made 
to the debtor to pay the creditor, a promise to the creditor would 
be implied. And in support of this proposition, in no respect 
distinguishable from the one now under consideration, the case 
of Schemerhorn v. VanderJieyden, with many intermediate cases 
in our courts, were cited, in which the doctrine of that case was 
not only approved but affirmed. The Delaware and Hudson Canal 
Company v. The Westchester County Bank, 4 Denio, 97. 

The same principle is adjudged in several cases in Massachu- 
setts. I will refer to but few of them. Arnold v. Lyman, 17 
Mass. 400; Hall v. Marston, Id. 575; Brewer v. Dyer, 7 Cush. 
337, 340. In Hall v. Marston the court say : " It seems to have 
been well settled that if A promises B for a valuable consideration 
to pay C, the latter may maintain assumpsit for the money ; " 
and in Brewer v. Dyer, the recovery was upheld, as the court 
said, "upon the principle of law long recognized and clearly estab- 
lished, that when one person, for a valuable consideration, 
engages with another, by a simple contract, to do some act for the 
benefit of a third, the latter, who would enjoy the benefit of the 
act, may maintain an action for the breach of such engagement; 
that it does not rest upon- the ground of any actual or supposed 
relationship between the parties, as some of the earlier cases 
would seem to indicate, but upon the broader and more satisfac- 
tory basis, that the law operating on the act of the parties creates 
the duty, establishes a privity, and implies the promise and 
obligation on which the action is founded." There is a more 
recent case decided by the same court, to which the defendant has 
referred, and claims that it at least impairs the force of the former 
cases as authority. It is the case of Mellen v. Whipple, 1 Gray, 
317. In that case one Rollins made his note for $500 payable 
to Ellis and Mayo, or order, and to .secure its payment mortgaged 
to the payees a certain lot of ground, and then sold and conveyed 
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the mortgaged premises to the defendant, by deed in which it was 
stated that the "granted premises were subject to a mortgage for 
$500, which mortgage, with the note for which it was given, the 
said Whipple is to assume and cancel." The deed thus made was 
accepted by Whipple, the mortgage was afterwards duly assigned, 
and the note indorsed by Ellis and Mayo to the plaintiff's intes- 
tate. After Whipple received the deed he paid to the mortgagees 
and their assigns the interest upon the mortgage and note for a 
time, and upon refusing to continue his payments was sued by the 
plaintiff as administratrix of the assignee of the mortgage and 
note. The court held that the stipulation in the deed that 
Whipple should pay the mortgage and note was a matter exclu- 
sively between the two parties to the deed; that the sale by 
Eollins of the equity of redemption did not lessen the plaintiff's 
security, and that as nothing had been put into the defendant's 
hands for the purpose of meeting the plaintiff's claim on Eollins, 
there was no consideration to support an express promise, much 
less an implied one, that Whipple should pay Mellen the amount 
of the note. This is all that was decided in that case, and the 
substance of the reasons assigned for the decision ; and whether 
the case was rightly disposed of or not, it has not in its facts any 
analogy to the case before us, nor do the reasons assigned for the 
decision bear in any degree upon the question we are now 
considering. 

But it is urged that because the defendant was not in any sense 
a trustee of the property of Holly for the benefit of the plaintiff, 
the law will not imply a promise. I agree that many of the 
cases where a promise was implied were cases of trusts, created 
for the benefit of the promisor. The case of Felton v. Dickinson 
(10 Mass. 189, 190) and others that might be cited are of that 
class; but concede them all to have been cases of trusts, and it 
proves nothing against the application of the rule to this case. 
The duty of the trustee to pay the cestuis que trust, according to 
the terms of the trust, implies his promise to the latter to do so. 
In this case the defendant, upon ample consideration received 
from Holly, promised Holly to pay his debt to the plaintiff; the 
consideration received and the promise to Holly made it as 
plainly his duty to pay the plaintiff as if the money had been 
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remitted toi him for that purpose, and as well implied a promise 
to do so as if he had been made a trustee of property to be con- 
verted into cash with which to pay. The fact that a breach of 
the duty imposed in the one case may be visited, and justly, with 
more serious consequences, than in the other, by no means dis- 
proves the payment to be a duty in both. The principle illus- 
trated by the example so frequently quoted (which concisely 
states the case in hand), "that a promise made to one for the 
benefit of another, he for whose benefit it is made may bring an 
action for its breach," has been applied to trust cases, not because 
it was exclusively applicable to those cases, but because it was a 
principle of law, and as such applicable to those cases. 

It was also insisted that Holly could have discharged the 
defendant from his promise, though it was intended by both 
parties for the benefit of the plaintifE, and therefore the plaintiff 
was not entitled to maintain this suit for the recovery of a 
demand over which he had no control. It is enough that the 
plaintifE did not release the defendant from his promise, and 
whether he could or not is a question not now necessarily 
involved; but if it was, I think it would be found difficult to 
maintain the right of Holly to discharge a judgment recovered by 
the plaintiff upon confession or otherwise, for the breach of the 
defendant's promise ; and if he could not, how could he discharge 
the suit before judgment, or the promise before suit, made as it 
was for the plaintiff's benefit and in accordance with legal pre- 
sumption accepted by him (Berly v. Taylor, 5 Hill, 577-584, et 
seq.), until his dissent was shown. The cases cited, and espe- 
cially that of Farley v. Cleveland, establish the validity of a 
parol promise ; it stands then upon the footing of a written one. 
Suppose the defendant had given his note in which, for value 
received of Holly, he had promised to pay the plaintiff and the 
plaintiff had accepted the promise, retaining Holly's liability. 
Very clearly Holly could not have discharged that promise, be the 
right to release the defendant as it may. 

No one can doubt that he owes the sum of money demanded of 
him, or that in accordance with his promise it was his duty to 
have paid it to the plaintiff ; nor can it be doubted that whatever 
may be the diversity of opinion elsewhere, the adjudications in 
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this State, from a very early period, approved by experience, 
hare established the defendant's liability; if, therefore, it could 
be shown that a more strict and technically accurate application 
of the rules applied would lead to a different result (which I by 
no means concede), the effort should not be made in the face of 
manifest justice. 

The judgment should be affirmed. 

Johnson, C. J., Denio, Selden, Allen, and Strong, JJ., con- 
curred. Johnson, C. J., and Denio, J., were of opinion that the 
promise was to be regarded as made to the plaintiff through the 
medium of his agent, whose action he could ratify when it came 
to his knowledge, though taken without his being privy thereto. 

Comstock, J., and Grover, J., dissented. 

Judgment aflrmed.* 



BASSETT et al. v. HUGHES. 

63 WISCONSIN, 319. — 1877. 

Action for balance of indebtedness due originally from Hugh 
W. Hughes (defendant's father) to the plaintiffs. Judgment for 
plaintiffs. Defendant appeals. 

Hugh W. Hughes conveyed to defendant certain property in 

1 " To give a third party who may derive a benefit from the performance of 
the promise an action, there must he, first, an intent by the promisee to secure 
some benefit to the third party, and second, some privity between tlie two, the 
promisee and the party to be benefited, and some obligation or duty owing 
from the former to the latter which would give him a legal or equitable claim 
to the benefit of the promise, or an equivalent from him personally. . . . 
The courts are not inclined to extend the do.ctrine of Lawrence v. Fox (20 
N. Y. 268) to cases not clearly within the principle of that decision. Judges 
have differed as to the principle upon which Lawrence v. Fox and kindred 
cases rest, but in every case in which an action has been sustained there has 
been a debt or duty owing by the promisee to the party claiming to sue upon 
the promise. Whether the decisions rest upon the doctrine of agency, the 
promisee being regarded as the agent for the third party, who, by bringing 
his action, adopts his acts, or upon the doctrine of a trust, the promisor 
being regarded as having received money or other thing for the third party, 
is not material. In either case there must be a legal right, founded upon 
some obligation of the promisee, in the third party, to adopt and claim the 
promise as made for his benefit." — Allen, J., in Vrooman v. Tui-ner, 69 
N. Y. 280. Accord : Jefferson v. Asch, 53 Minn. 446. 
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consideration of whicli defendant executed a bond in which he 
covenanted to pay all his father's debts. At that time the father 
owed the plaintiffs the debt in suit. Defendant made one pay- 
ment on the debt, but refused to pay the balance. 

Defendant sought to prove that his covenant with his father 
was rescinded by an agreement between him and his father, but 
the court excluded the testimony. 

Lyon, J. 1. It is settled in this State, that when one person, 
for a valuablj consideration, engages with another to do some 
act for the benefit of a third person, the latter may maintain an 
action against the former for a breach of such engagement. This 
rule applies as well to covenants under seals as to simple con- 
tracts. McDowell V. Laev,^ 35 Wis. 171, and cases cited. In 
the present case, the defendant, for a valuable consideration, 
engaged with his father to pay the debt which the latter owed 
the plaintiffs, and, within the above rule, the plaintiffs may 
maintain this action to recover the unpaid balance of such debt. 

2. It is quite immaterial, if the defendant's covenant to pay 
his father's debts was afterwards rescinded by mutual agreement 
between the parties to it. Before that was done, the plaintiffs 
had been informed of the covenant, and made no objection there- 
to; indeed, the fair inference from the testimony is, that the 
plaintiffs fully assented thereto; whether it was or was not com- 
petent for the parties to the covenant to rescind it before such 
notice to and assent by the plaintiffs, we need not here deter- 
mine. Certainly after such notice and assent the covenant 
could not be rescinded to the prejudice of the plaintiffs, without 
their consent. . To support the position that it was competent for 
the defendant and his father to rescind the contract and thus 
defeat the plaintiffs' right of action against the defendant, the 
learned counsel for the defendant cites two New York cases: 

1 " Certainly upon the doctrine held in Carnegie v. Morrison (2 Met. 381, 
396) and in Brewer v. Dyer (7 Gush. 337, 340), that the law, operatmg upon 
the act of the parties, creates the duty, estahlishes the privity, and implies 
the promise and obligation on which the action is founded, there can be no 
good reason assigned for withholding contracts under seal from the opera- 
tion of the principle."— Dixon, C. J. Accord: Hughes v. Oregon By. & 
Nav. Co., 11 Ore. 437 ; Jefferson v. Asch, 53 Minn. 446. Contra: Harms v. 
McCormicJc, 132 111. 104. 
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Kelly V. Boberts, 40 N. Y. 432, and Kelly v. BabcocJc, 49 Id. 318. 
These cases do not sustain the position. In the first, it was held 
that an agreement, upon no new consideration, between debtor 
and creditor, that the debtor shall pay the amount of his debt to 
a third person, to whom the creditor is indebted, is not, in the 
absence of any notice or acceptance of or assent to the arrange- 
ment by such third person, irrevocable by the creditor. In the 
latter case, it was held that " an agreement in a bill of sale or 
instrument of transfer of personal property, that a portion of the 
purchase money of the goods sold may be paid to and among the 
creditors of the vendor, without a consent or agreement on the 
part of the vendee thus to pay, creates no trust; the balance 
unpaid is a debt due the vendor, and can be reached by and held 
under an attachment against his property." In this case the de- 
fendant covenanted to pay his father's debts ; there was a new 
and valid consideration for such covenant ; and the plaintiffs were 
notified that it had been made, and gave their assent thereto. 
Thus we find here all the conditions essential to the plaintiffs' 
right of action, which were wanting in those cases. We con- 
clude that the testimony offered to show a rescission of the cove- 
nant was properly rejected. 

« « * # « 

Judgment affirmed. 



WOOD et al. v. MOEIAETY. 

15 RHODE ISLAND, 518.— 1887. 

Plaintiffs' petition for a new trial. 

DuBFBE, C. J. This is assumpsit for the price of lumber 
furnished to one Joshua W. Tibbetts for use in the erection of 
two houses for the defendant, Tibbetts having entered into a 
written contract with the defendant to build the houses before 
the lumber was furnished. Tibbetts, after going on for a while 
in the execution of the contract, released or assigned it to the 
defendant by an instrument under seal. The instrument begins 
by reciting the existence of the contract, and proceeds as follows, 
to wit: 
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" Now know ye that, for good and sufficient reason, and in considei-ation 
of the sum of twenty-five dollars paid to me this day by said Moriarty, 1 
hereby transfer and assign said contract back to said Thomas Moriarty, 
he agreeing to relieve me from further obligation under it, and I hereby 
releasing him from all claims or demands of whatever kind I may have 
or have had up to this day, August 26, 1885, against said Moriarty ; I 
hereby acknowledging full payment for said claims and demands, and 
this shall be his receipt in full for the same to date, meaning hereby 
to convey to the said Moriarty all my right, title, and interest into and 
under said contract, desiring to relieve myself from completing the work 
under the contract, and hereby agree to withdraw from said work on 
said houses, and leave them to his sole charge and care." 

At the trial, testimony was introduced or offered to prove the 
purchase of the lumber; the execution of the release or assign- 
ment; that the defendant, besides paying the consideration re- 
cited therein, agreed, by way of further consideration, to pay all 
bills incurred by Tibbetts on account of the contract released; 
that among these bills was the bill of the plaintiffs for lumber; 
and that notice of the arrangement between Tibbetts and the 
defendant was given by Tibbetts to the plaintiffs. The testi- 
mony as to the agreement to pay the bills incurred by Tibbetts 
was allowed to go in de bene esse, and at the close of the testi- 
mony for the plaintiffs the court directed a nonsuit. The plain- 
tiffs petitioned for a new trial. 

The questions are, whether the plaintiffs were entitled to 
prove by oral testimony that the defendant agreed to pay the 
bills incurred by Tibbetts under his contract, by way of further 
consideration for the release or assignment, and if so, whether, 
upon proof thereof, the plaintiffs could maintain their action. 

The general rule is, that parol evidence is inadmissible to con- 
tradict, add to, subtract from, or vary the terms of any written 
instrument. But when the instrument is a deed, it is held to be 
no infringement of the rule to permit a party to prove some 
other consideration than that which is expressed, provided it be 
consistent with that which is expressed, and do not alter the 
effect of the instrument. 1 O^-eenleaf on Evidence, § 304. In 
Miller v. Goodwin (8 Gray 642) it was held that an agreement 
under seal by a man with a woman who afterwards 'became his 
wife, to convey certain real estate to her in consideration of past 



432 OPERATION OF CONTRACT. [Part III. 

services, could be supplemented by parol proof that the agree- 
ment was for the further consideration of marriage between the 
parties. See also Villers v. Beaumont, 2 Dyer, 146 a; 2 Phillips 
on Evidence, 656. In McCrea v. Parmort (16 Wend. 460) the 
consideration of a deed conveying land was expressed to be money 
paid, and it was held that parol evidence was admissible to show 
that the real consideration was iron of a specific quantity, valued 
at a stipulated price. MuiTay v. Smith, 1 Duer, 412; Jordan v. 
White, 20 Minn. 91; Tyler v. Carlton, 7 Me. 175; Mckersonv. 
Saunders, 36 Me. 413; National Exchange Bank v. Watson, 13 
II. I. 91; 2 Phillipps on Evidence, 655; Cowen & Hill's Notes, 
No. 490. We think the nonsuit is not sustainable on this 
ground. 

The defendant contends that the agreement was within the 
statute of frauds, being an agreement not in writing to answer 
for the debt of another. But an agreement to answer for the 
debt of another, to come within the statute of frauds, must be 
an agreement withjthe creditor. A promise by A to B to pay a 
debt due from B to C is not within the statute of frauds. East- 
wood v. Kenyan, 11 A. & E. 438 ; Browne on the Statute of Frauds, 
§ 188. The contract here, as made between Tibbetts and the 
defendant, was certainly not within the statute. 

The question, therefore, takes this form, namely, whether the 
plaintiffs are entitled to take advantage of the contract and bring 
suit upon or under it, and if so, whether to such suit the statute 
is not a good defense. Some of the cases cited for the plaintiffs 
cover both these points completely. Barker v. Bucklin, 2 Denio, 
45 ; Johnson v. Knapp, 36 Iowa, 616 ; Barker v. Bradley, 42 N. Y. 
316, 1 Am. Eep. 621; Beasley v. Webster, 64 111. 458; Jordan v. 
Wliite, 20 Minn. 91 ; Joslin v. New Jersey Car Spring Co., 36 N. J. 
Law, 141; Townsend v. Long, 77 Pa. St. 143, 146. Similar cita- 
tions might be multiplied if we cared to load our opinion with 
them. See Browne on the Statute of Frauds, §§ 166 a, 166 6, and 
notes. On the other hand, the cases are numerous which hold 
that such an action is not maintainable for want of privity be- 
tween the parties. Mr. Browne, in § 166 a, says that this is the 
settled doctrine in England, Michigan, and Connecticut; that in 
North Carolina and Tennessee the question seems to remain 
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open ; and that in Massachusetts the English doctrine seems to 
be growing in favor, contrary to the earlier cases ; but that in 
the other States the creditor's right to sue has been generally- 
recognized. The course of decision in this State favors the 
creditor's right to sue, and in principle, we think, recognizes it, 
though it has not hitherto extended to a purely oral contract. 
UrquJiart v. Brayton, 12 E. I. 169; Merriman v. Social Manufac- 
turing Co., 12 E. I. 175. Courts that allow the action generally 
hold that it is not affected by the statute of frauds, though, as 
Mr. Browne remarks, they do not unite in the reasons which 
they give for so holding. Mr. Browne himself suggests that the 
contract, as between the creditor and promisor, arises by impli- 
cation out of the duty of the promisor under his contract with 
the debtor, and that, being implied, it is not within the statute 
of frauds. Browne on the Statute of Frauds, § 166 6. The view 
accords with the doctrine of Brewer v. Dyer (7 Cush. 337), where 
the court remarks, p. 340, " that the law, operating on the act of the 
parties, creates the duty, establishes the privity, and implies the 
promise, and obligation on which the action is founded." 

The diversity of decision shows that the action cannot be main- 
tained without resorting to implications or assumptions which 
the courts do not always find it easy to allow, and which they 
sometimes refuse to allow. It seems to us that we shall best 
find the grounds, if there are any, on which the action can be 
maintained, by an analysis or explication of the contract with 
the debtor. The contract is this : A agrees with B, for a consid- 
eration moving from B, to pay to C the debt which B owes to 
C. The contract is absolute. If A does not pay the debt, and 
B has to pay, it is broken. It is, therefore, a contract by A to 
pay the debt in lieu of B, or in relief of B ; to take it on him- 
self, and become, so far as he can independently of G, the 
debtor of C in place of B. The contract, as between A a;nd B, 
is not collateral, but substitutional. But, this being so, how 
does C, who is not a party to it, get the right to sue A upon 
or by reason of it? It has been held that he gets this right 
directly from the contract itself, because B, in making it with 
A, makes it for C, if C desires to accede to it, as well as for 
himself, so that C has only to ratify or assent to it, which he 
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does unequivocally by suing on it. But, in this view, if C 
accepts the contract, he must accept it as made; that is, as a 
contract by which A agrees that he, instead of B, will pay the 
debt which B owes to C. C cannot, at the same time, assent 
to the contract and dissent from the terms of it. Accordingly, 
if he sues A on the contract, he must sue him instead of B, and 
cannot also sue B, and B is therefore released. But, as we 
have seen, another view has been taken. It has been held that 
the contract between A and B imposes a duty upon A to pay 
to C the debt which B owes to him, and that from this duty 
the law implies a promise by A in favor of C to pay B's debt 
to C. But if a promise is implied from the duty, the promise 
must correspond to the duty. The duty which the contract im- 
poses upon A is that he, instead of B, shall pay the debt which 
B owes to C, and accordingly so must be the promise to be 
implied from it. If, therefore, C sues A upon the implied 
promise, he must sue him as liable, instead of B, for the debt 
of B to him, C; he cannot consistently sue both A and B, 
and consequently B is released. 

We do not claim that either of these views is free from diffi- 
culty. Either of them, however, is free from one difficulty which 
other views encounter, and which is a principal reason why the 
courts which refuse to allow the action refuse to do so. Other 
views give the creditor the benefit of the new contract for noth- 
ing, since they allow him still to retain his hold upon the original 
debtor; whereas, according to either of the views above set forth, 
the creditor cannot have the benefit of the new contract without 
assenting to the terms of it, thereby releasing the original 
debtor, so that the assent is in itself a consideration. As cases 
which support these views, we will refer to Warren v. Batch- 
elder, '16 N. H. 580 ; Bohanan v. Pope, 42 Me. 93. See also 
Clough V. Giles, 2 New Eng. Eeporter, 870. Of course, if either 
view be correct, the liability under the contract is not collat- 
eral, but direct and substitutional, and therefore not within the 
statute of frauds. 

We do not think this case is distinguishable in principle from 
Urquhart v. Brayton, 12 E. I. 169. The doctrine of the latter 
case is not only just and convenient, but also consonant with the 
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purposes of the parties, and we are not prepared to recede from 
it. As is remarked by the court in Lehow v. Simonton et al. (3 
Colorado, 346), " it accords the remedy to the party who in most 
instances is chiefly interested to enforce the promise, and avoids 
multiplicity of actions." 

We think the declaration proper in point of form, and we do 
not think the nonsuit is justifiable on the ground of variance. 

In Warren v. Batchelder (16 N. H. 580) the court held that a 
demand on the defendant was requisite before the suit. Whether 
this is so we need not decide, for the evidence in this case shows 
a demand before suit. 

Stiness, J., non-concurring. 

Petition granted.* 



BOEDER et al. v. BOAEDMAN. 

157 MASSACHUSETTS, 410. — 1892. 

Contract. C. contracted to build a house for defendant. When 
the time for the first payment came defendant requested C. to 
have present all persons having claims against the house. Plain- 
tiffs had a claim for f 150, but were not present, and at C.'s re- 
quest defendant reserved from the amount due C. f 200 out of 
which he promised to pay plaintiffs' claim. Plaintiffs subse- 
quently asked defendant about the arrangement, and defendant 
said he held the money tinder the above agreement with C, but 
had been advised not to pay it at present. Defendant claimed 
that, upon the evidence, plaintiffs were not entitled to recover, 
and offered to show that a day or so after the above settlement 
C. had abandoned the contract, and that when plaintiffs inquired 
about the arrangement defendant informed them that C. had 

1 "When a creditor of a partnership after dissolution thereof, knowing 
that one or several of the partners have agreed with the others to assume 
and pay the debts of the firm, takes the negotiable notes of those who 
should pay, In payment of the debt of the firm, he thereby cancels the claim 
against the firm, and discharges the other partners. Story on Partnership, 
276, 277, and 278 ; §§ 155, 156 and notes ; Collier on Partnership, book 3, § 3, 
and cases cited ; Arnold v. Camp, 12 J. R. 409 ; Waydell v. Luer, 3 Denio, 
410." — Grover, J., in Millerd v. Thorn, 56 N. Y. 402, 406. 
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broken his contract, and that defendant was damaged thereby. 
This evidence was excluded and a verdict directed for plaintiffs. 
If the ruling was right, the judgment was to be entered on the 
verdict ; otherwise, judgment for defendant. 

MoRTOH', J. The evidence offered in bar was rightly excluded. 
The subsequent failure of Collins to perform his contract would 
not release the defendant from the obligation, if any, which he 
had assumed to the plaintiffs, in the absence of any agreement, 
express or implied, that the money was to be paid to the plain- 
tiffs only in case Collins fulfilled his contract. Cook v. Wolfen- 
dale, 105 Mass. 401. There was no evidence of such an agree- 
ment. 

The other question is more difficult. The case does not present 
a question of novation; for there was no agreement among the 
plaintiffs, Collins, and the defendant that the defendant should 
pay to the plaintiffs, out of the money in his hands and due to 
Collins, a specific sum, and that thenceforward the defendant 
should be released from all liability for it to Collins, and should 
be liable for it to the plaintiffs. Neither was there any agree- 
ment between the plaintiffs and the defendant that the latter 
would pay the money to them. The conversation between one 
of the plaintiffs and the defendant cannot be construed as afford- 
ing evidence of such an agreement. Coupled with the defend- 
ant's admission that he was holding money for the plaintiffs was 
his repudiation of any liability to the plaintiffs for it. Neither 
can it be claimed that there was an equitable assignment of the 
amount in suit from Collins to the plaintiffs. There was no 
order or transfer given by him to them; nor was any notice of 
the arrangement between him and the defendant given by him 
to the plaintiffs. Lazarus v. Swan, 147 Mass. 330. The case 
upon this branch, therefore, reduced to its simplest form, is one 
of an agreement between two parties, upon sufficient considera- 
tion it may be between them, that one will pay, out of funds in 
his hand belonging to the other, a specific sum to a third person, 
who is not a party to the agreement, and from whom no consid- 
eration moves. It is well settled in this State that no action 
lies in such a case in favor of such third party to recover the 
money so held of the party holding it. Exchange Bank v. Bice, 
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107 Mass. 37, and cases cited; Sogers v. Union Stone Co., 130 
Mass. 581; New England Dredging Co. v. Rockport Oranite Co., 
149 Mass. 381; Marston v. Bigelow, 150 Mass. 45; Saunders t. 
Saunders, 154 Mass. 337. Certain exceptions which were sup- 
posed to exist have either been shown not to exist, or have been 
confined within narrower limits. Exchange Bank v. Rice, and 
Marston v. Bigelow, ubi supra. 

We have assumed that the sum which the defendant agreed 
with Collins to pay the plaintiffs was specific. But it is to be 
observed that the agreement between the plaintiffs and Collins 
was that it should not cost more than one hundred and fifty dol- 
lars to put the building back. Collins told the defendant that 
the sum was due to the plaintiffs. The defendant reserved two 
hundred dollars. It may well be doubted, therefore, whether 
the defendant had in his hands a specific sum to be paid to the 
plaintiffs, or whether he agreed with Collins to hold and pay the 
plaintiffs a specific sum. If the sum was not specific, the plain- 
tiffs do not claim, as we undeirstand them, that they can recover. 

Judgment for the defendant.^ 

1 Accord : Pipp v. Beynolds, 20 Mich. 88 ; Hoisted v. Francis, 31 Mioh. 
113 ; Linneman v. Moross, 98 Mioh. 178 ; Chamberlain v. Ins. Co., 55 N. H. 
249 (semble). 

" In all the cases since Tiqeddle v. Atkinson (1 B. & S. 393), in which a 
person not a party to a contract has brouglit an action to recover some bene- 
fit stipulated for him in it, he has been driven, in order to avoid being ship- 
wrecked upon the common law rule which confines such an action to parties 
and privies, to seek refuge under the shelter of an alleged trust in his favor." 
— Street, J., in Faulkner v. Faulkner, 23 Ont. Rep. 252, 258. 
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CHAPTER II. 

THE ASSIGNMENT OF CONTRACT. 

§ 1. Assignment by act of the parties. 

(i.) Assignment of liabilities. 

ARKANSAS VALLEY SMELTING CO. v. BELDEN 
MINING CO. 

127 UNITED STATES, 379. — 1888. 

Action for damages for breach of contract. Demurrer to com- 
plaint sustained. Plaintiff brings error. 

Defendants contracted with Billing and Eilers to sell and 
deliver to them 10,000 tons of carbonated lead ore at the rate of 
50 tons a day, on condition that "all ore so delivered shall at 
once, upon the delivery thereof, become the property of the 
second party." The ore after delivery was to be sampled and 
assayed in lots of about 100 tons each, the price to be fixed in 
accordance with the state of the New York market on the day of 
the delivery of samples. Defendants delivered some ore to Bill- 
ing and Eilers under this contract, when the firm was dissolved 
and the business, together with the above contract, assigned to 
G. Billing, to whom defendants continued to deliver ore. The 
business, together with the above contract, was then assigned by 
G. Billing to plaintiff, who notified defendant of the fact. 
Defendant refused to deliver to plaintiff and notified plaintiff 
that it considered the contract canceled and annulled. 

Geay, J. If the assignment to the plaintiff of the contract 
sued on was valid, the plaintiff is the real party in interest, and 
as such entitled, under the practice in Colorado, to maintain this 
action in its own name. Bev. Stat. § 914; Colorado Code of Civil 
Procedure, § 3 ; Albany & Rensselaer Co. v. Lundberg, 121 U. S. 
451. The vital question in the case, therefore, is whether the 
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contract between the defendant and Billing and Eilers was assign- 
able by the latter, under the circumstances stated in the complaint. 

At the present day, no doubt, an agreement to pay money, or 
to deliver goods, may be assigned by the person to whom the 
money is to be paid or the goods are to be delivered, if there is 
nothing in the terms of the contract, whether by requiring some- 
thing to be afterwards done by him, or by some other stipulation, 
which manifests the intention of the parties that it shall not be 
assignable. 

But every one has a right to select and determine with whom 
he will contract, and cannot have another person thrust upon him 
without his consent. In the familiar phrase of Lord Denman, 
" you have the right to the benefit you anticipate from the char- 
acter, credit, and substance of the party with whom you contract." 
Humble v. Hunter, 12 Q. B. 310, 317; Winchester v. Howard, 97 
Mass. 303, 305; Boston Ice Co. v. Potter, 123 Mass. 28; King v. 
Batterson, 13 E. I. 117, 120; Lansden v. McCarthy, 45 Missouri, 
106. The rule upon this subject, as applicable to the case at 
bar, is well expressed in a recent English treatise. "Rights 
arising out of contract cannot be transferred if they are coupled 
with liabilities, or if they involve a relation of personal confi- 
dence such that the party whose agreement conferred those rights 
must have intended them to be exercised only by him in whom 
he actually confided." Pollock on Contracts (4th ed.), 425. 

The contract here sued on was one by which the defendant 
agreed to deliver ten thousand tons of lead ore from its mines to 
Billing and Eilers at their smelting works. The ore was to be 
delivered at the rate of fifty tons a day, and it was expressly 
agreed that it should become the property of Billing and Eilers 
as soon as delivered. The price was not fixed by the contract, or 
payable upon the delivery of the ore. But as often as a hundred 
tons of ore had been delivered, the ore was to be assayed by the 
parties or one of them, and, if they could not agree, by an 
umpire ; and it was only after all this had been done, and accord- 
ing to the result of the assay, and the- proportions of lead, silver, 
silica, and iron, thereby proved to be in the ore, that the price 
was to be ascertained and paid. During the time that must 
elapse between the delivery of the ore and the ascertainment and 
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payment of the price, the defendant had no security for its pay- 
ment, except in the character and solvency of Billing and Eilers. 
The defendant, therefore, could not be compelled to accept the 
liability of any other person or corporation as a substitute for the 
liability of those with whom it had contracted. 

The fact that upon the dissolution of the firm of Billing and 
Eilers, and the transfer by Eilers to Billing of this contract, 
together with the smelting works and business of the partnership, 
the defendant continued to deliver ore to Billing according to 
the contract, did not oblige the defendant to deliver ore to a 
stranger, to whom Billing had undertaken, without the defend- 
ant's consent, to assign the contract. The change in a partner- 
ship by the coming in or the withdrawal of a partner might 
perhaps be held to be within the contemplation of the parties 
originally contracting; but, however that may be, an assent to 
such a change in the one party cannot estop the other to deny the 
validity of a subsequent assignment of the whole contract to a 
stranger. The technical rule of law, recognized in Murray v. 
Harway (56 N. Y. 337), cited for the plaintiff, by which a lessee's 
express covenant not to assign has been held to be wholly deter- 
mined by one assignment with the lessor's consent, has no 
application to this case. 

The cause of action set forth in the complaint is not for any 
failure to deliver ore to Billing before his assignment to the 
plaintiff (which might perhaps be an assignable chose in action), 
but it is for a refusal to deliver ore to the plaintiff since this 
assignment. Performance and readiness to perform by the plain- 
tiff and its assignors, during the periods for which they respec- 
tively held the contract, is all that is alleged; there is no 
allegation that Billing is ready to pay for any ore delivered to 
the plaintiff. In short, the plaintiff undertakes to step into the 
shoes of Billing, and to substitute its liability for his. The 
defendant had a perfect right to decline to assent to this, and to 
refuse to recognize a party, with whom it had never contracted, 
as entitled to demand further deliveries of ore. 

The cases cited in the careful brief of the plaintiff's counsel, 
as tending to support this action, are distinguishable from the 
case at bar, and the principal ones may be classified as follows : 
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First. Cases of agreements to sell and deliver goods for a fixed 
price, payable in cash on delirery, in which the owner would 
receive the price at the time of parting with his property, nothing 
further would remain to be done by the purchaser, and the rights 
of the seller could not be affected by the question whether the 
price was paid by the person with whom he originally contracted 
or by an assignee. Sears v. Conover, 3 Keyes, 113, and 4 Abbot 
(N. Y. App.), 179; Tyler v. Barrows, 6 Robertson (N. Y.), 104. 

Second. Cases upon the question how far executors succeed 
to rights and liabilities under a contract of their testator. Hamhly 
V. TroU, Cowper, 371, 375; Wentworth v. Cock, 10 Ad. & El. 42, 
and 2 Per. & Dav. 251; Williams on Executors (7th ed.), 1723- 
1725. Assignment by operation of law, as in the case of an 
executor, is quite different from assignment by act of the party; 
and the one might be held to have been in the contemplation of 
the parties to this contract, although the other was not. A lease, 
for instance, even if containing an express covenant against 
assignment by the lessee, passes to his executor. And it is by 
no means clear that an executor would be bound to perform, or 
would be entitled to the benefit of, such a contract as that now 
in question. Dickinson v. Calahan, 19 Penn. St. 227. 

Third. Cases of assignments by contractors for public works, 
in which the contracts, and the statutes under which they were 
made, were held to permit all persons to bid for the contracts, 
and to execute them through third persons. Taylor v. Palmer, 
31 California, 240, 247; St. Louis v. Clemens, 42 Missouri, 69; 
Philadelphia v. Lockhardt, 73 Penn. St. 211; Devlin v. New York, 
63 N. Y. 8. 

Fourth. Other cases of contracts assigned by the party who. 
was to do certain work, not by the party who was to pay for it, 
and in which the question was whether the work was of such a 
nature that it was intended to be performed by the original con- 
tractor only. Bohson v. Drummond, 2 B. & Ad. 303; British 
Waggon Co. v. Lea, 5 Q. B. D. 149; Parsoiis v. Woodward, 2 
Zabriskie, 196. 

Without considering whether all the cases cited were well 
decided, it is sufficient to say that none of them can control the 
decision of the present case. Judgment affirmed. 
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(ii.) Assignment of rights. 

a. At common law. 
HEATON V. ANGIEE. 

7 NEW HAMPSHIRE, 397.— 1835. 

Assumpsit for a wagon sold and delivered. Verdict for plain- 
tiif, subject to tlie opinion of the court upon the following case. 

The plaintiff, on the 29th of March, 1832, sold the wagon to 
the defendant at auction for $30.25. Immediately afterwards, 
on the same day, one John Chase bought the wagon of the 
defendant for $31.25. Chase and the defendant then went to 
plaintiff, and Chase agreed to pay the $30.25 to the plaintiff for 
the defendant, and the plaintiff agreed to take Chase as paymaster 
for that sum; and thereupon Chase took the wagon and went 
away. 

Geeen, J. In Tatlock v. Harris (3 D. & E. 180), BuUec, J., 
said : " Suppose A owes B £100, and B owes C £100, and the 
three meet and it is agreed between them that A shall pay C 
the £100, B's debt is extinguished, and C may recover the sum 
from A." ^ 

The case thus put by Buller is the very case now before us. 
Heaton, Angier, and Chase being together, it was agreed between 
them that the plaintiff should take Chase as his debtor for the 
sum due from the defendant. The debt due to the plaintiff from 
the defendant was thus extinguished. It was an accord executed. 
And Chase, by assuming the debt due to the plaintiff, must be 
considered as having paid that amount to the defendant, as part 
of the price he was to pay the defendant for the wagon. 

The agreement of the plaintiff to take Chase as his debtor was 
clearly a discharge of the defendant. Wilson v. Goupland, 5 
B. & A. 228; WJiarton v. Walker, 4 B. & C. 163; Cuxon v. Chad- 
ley, 3 B. & C. 591. 

A new trial granted. 
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McKINNEY V. ALVIS. 
14 ILLINOIS, 33.— 1852. 

Action for the value of certain rails. Judgment for plaintiff. 

Trumbull, J. One Piper, since deceased, had a claim on 
McKinney for eight hundred rails, which Alvis, under a claim 
of purchase from Piper, called on McKinney to pay to him. 
McKinney agreed to deliver the rails to Alvis, but failing to 
comply with his contract, Alvis sued to recover their value. 

The important question in this case, and the only one we deem 
it necessary to notice is, can Alvis maintain the action in his 
own name? 

It is a general rule that choses in action, except negotiable 
instruments, are not assignable at law so as to authorize the 
assignee to maintain an action in his own name ; but it is insisted 
that an express promise, as in this case, to pay the debt to the 
assignee, forms an exception to the rule. To constitute an 
exception, however, in a case like this, requires something more 
than a mere promise on the part of the debtor to pay to the 
assignee; there must be a communication, and a new arrange- 
ment between all the parties, by which the assignor's claim upon 
his debtor, and his liability to the assignee, are extinguished. 
In this case there was no communication between Piper and 
McKinney; nor did Alvis agree to release Piper, and look alone 
to McKinney for the debt. It is not like the case put in the 
books, where it is said : " Suppose A owes B £100, and B owes 
C £100, and the three meet, and it is agreed between them that 
A shall pay C the £100, B's debt is extinguished, and G may 
recover that sum against A." Chitty on Contracts, 482, 613; 
Wharton v. Walker, 4 Barnwell & Cress well, 163; Butterfield v. 
Hartsliorn, 7 N. H. 345. Nor is it a case where one person can 
be said to have withheld the money of another, and thereby sub- 
jected himself to an action at the suit of the latter for money had 
and received; but it is an attempt to maintain an action in his 
own name, by the assignee of a contract for the delivery of certain 
articles of personal property, on the ground alone of an express 
parol promise by the debtor to pay the property to him. No 
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consideration for the promise is shown by the record, for it does 
not appear that the defendant was released by it from his liability 
to Piper, nor is there any legitimate evidence in the record of a 
transfer of the claim by Piper to Alvis. 

Judgment reversed, and cause remanded. 



COMPTON V. JONES. 

4 CO WEN (N. Y.), 13. — 1825. 

Assumpsit. Demurrer to declaration overruled. 

Defendant made a bond to one Wood, promising to pay Wood a 
certain sum. Wood afterward assigned the bond to the plaintiff. 
Plaintiff gave notice of the assignment to defendant, who prom- 
ised to pay the amount to plaintiff. 

Savage, C. J., remarked, that what was said by the court in 
the authority cited by the defendant's counsel, was intended of a 
case where the action was brought by the party to the specialty. 
And the whole court were clear that the action was sustainable, 
being on a promise to the assignee. 

Judgment for the plaintiff.* 



JESSEL V. WILLIAMSBUEGH INS. CO. 

3 HILL (N. Y.), 88. — 1842. 

Assumpsit on a fire insurance policy. Plaintiff nonsuited, and 
judgment for defendants. 

The policy was issued to S. and contained a provision that it 
should not be assignable without the consent of the company. 
The company gave their consent to the assignment to plaintiff. 

Per Curiam. We know of no principle upon which the 
assignee of a policy of insurance can be allowed to sue upon it in 
his own name. The general rule applicable to personal contracts 
is, that, if assigned, the action for a breach must be brought in 
the name of the assignor, except where the defendant has 
1 Accord : Crocker v. Whitney, 10 Mass. 316. 
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expressly promised the assignee to respond to him. Compton v. 
Jones, 4 Co wen, 13; 1 Chitty's Plead. 9, 10; limes v. Dunlop, 8 
Term Eep. 695 ; Currier v. Hodgdon, 3 N. H. 82 ; Wiggin v. Ddm- 
rell, 4 Id. 69; Skinner v. Somes, 14 Mass. 107; Mowry v. Todd, 
12 Id. 281; Crocker v. Whitney, 10 Id. 316; Dubois v. Doubleday, 
9 Wend. 317; and see Chit, on Cont. 614, note 1, 5th Am. ed. In 
Granger v. The Howard Insurance Company (5 Wend. 200, 202) 
the point now raised was discussed, and, we think, decided 
against the present plaintiff. The argument that the policy in 
question originally contemplated an assignment, would be equally 
cogent in all cases, for aught we see, of a promise in form to one 
and his assigns; and yet it is settled that the latter words do not 
impart a negotiable quality to the promise so as to enable the 
assignee to sue upon it in his own name. Skinner v. Somes, 14 
Mass. 107-8. The judgment below is clearly right and should 
not be disturbed. 

Judgment affirmed.^ 



HOUGH V. BAETON. 

20 VERMONT, 455.— 1848. 

Indebitatus assumpsit for money had and received. Verdict 
for plaintiff. Exceptions by defendant. 

Defendant made and delivered a note to Hough, which was by 
him transferred to K., and by K. to Barker, who was the real 
party in interest in this suit. The note was lost, and defendant 
offered to prove that, after its transfer to Barker, Hough, the 
nominal plaintiff, had admitted that it was a negotiable note. 
This evidence was excluded. 

Davis, J. It was conceded on trial that Barker was the owner 
of the note given by the defendant to Hough, and that the suit 
was commenced and prosecuted by him, for his own benefit, 
thoiigh in the name of the payee. Although the language of the 
record is not perfectly explicit on this subject, it may reasonably 
be inferred, that, at the time of bringing the action, and before, 

^Accord: Chamberlain v. 7ns. Co., 55 N. H. 249. Cf. Hastings v. 7ns. 
Co., 73 N. y. 141 ; Hartford Ins. Co. v. Olcott, 97 111. 439. 
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the defendant was apprised of the transfer to Kidder, and after- 
wards by him to Barker. Under such circumstances, although a 
different rule prevails in England, yet in this State and in most 
of the American States, it is regarded as inequitable and unjust 
to permit the defendant to avail himself of any discharge, release, 
retraxit, or admission, by the nominal plaintiff, to defeat the 
action. It was not competent for Hough to make admissions, 
after suit brought, to prejudice the rights of the real party in 
interest. Sargeant v. Sargeant et al., 18 Vt. 371; Cow. and 
HilVs notes to Phil. Eo. 172; 1 Oreenl. Ev. § 172-3, and note (2). 

« * » « « 

In this very case, so far as appears, the note was neither payable 
to order, or bearer, and yet Barker, by reason of the blank 
indorsement, obtained a legal right to collect and appropriate the 
contents to his own exclusive use, — not, it is true, by a suit in 
his own name, but by using the name of Hough for that purpose. 
To this Hough consented; but the right would have been the 
same, had there been no consent. Having transferred the note 
for value, his consent to the use of his name, on proper indemnity 
against costs, results by implication; and, as a necessary conse- 
quence, he is rendered incapable of impairing that right by 
discharge, release, or other act. 

« « • » « 

The judgment of the county court is therefore afi&rmed.* 

1 "The general principle deducible from the cases and from the ordinary- 
practice is that when one person has an equitable right or claim against an- 
other, which he can obtain only by a suit in the name of a third person, he 
may use the name of that person in an action to enforce his right. And such 
third person cannot control the suit, nor will his admission, subsequent to 
the time he ceased to have an interest, be evidence to defeat it. Eastman v. 
Wright, 6 Pick. 322 ; Jones v. Witter, 13 Mass. 304 ; Hachett v. Martin, 8 
Greenl. 77 ; Matthews v. Houghton, 1 Fairf. 420 ; Frear v. Evertson, 20 
Johns. 142. But the holder must furnish to the plaintiff on the record ample 
indemnity against costs, if required." —Parker, C. J., in Wehh v. Steele, 13 
N. H. 230, 236. See also Halloran v. Whitcomb, 43 Vt. 306 ; Fay v. Guynon, 
131 Mass. 31 ; Dazey v. Mills, 6 Gilm. (HI.) 67. 
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EOCHBSTEE LANTEEN CO. v. STILES AND PAEKEE 

PEESS CO. 

135 NEW YORK, 209. — 1892. 

Action for damages for alleged breach of contract. Judgment 
for plaintiff affirmed at General Term. Defendant appeals. 

Eakl, C. J. . . . In disposing of this case, we must take the 
facts as found by the referee, and they are as follows : 

On the 19th day of March, 1887, James H. Kelly entered into a con- 
tract ■with the defendant whereby it was to make and deliver to him 
certain dies to be used by him in the manufacture of lanterns ; that it 
agreed to make and deliver the dies within a reasonable time, that is, 
within five weeks from the time of the order, to manufacture and deliver 
the same ; that the plaintiff was incorporated shortly prior to the 27th 
day of August, 1887, and on the twenty-ninth day of that month Kelly 
duly assigned to the plaintiff his contract with the defendant, and all his 
rights and claims thereunder; that the plaintiff failed to establish by 
evidence that at or prior to the time of making the contract, the defend- 
ant was informed that any corporation was intended to be organized, 
or that the contract was made for the nse or benefit of any other person 
or corporation than Kelly; that the first notification received by the 
defendant that the plaintiff had any interest in the contract, or that 
such a corporation as the plaintiff existed, so far as was proven upon the 
trial, was given to it by a letter dated March 22, 1888, and signed ' Koch- 
ester Lantern Company, by James H. Kelly, Pi-esident ' ; that from time 
to time after making the contract samples were sent by Kelly to the 
defendant and dies were shipped to him by the defendant; that the last 
sample for the last die to be made was sent by Kelly to the defendant 
on the 29th day of July, 1887; that by the conduct of Kelly and the 
defendant performance of the contract within the time originally stipu- 
lated was waived; and the contract except as to time of performance was 
regarded as still in force at the date of the assignment thereof; that a 
reasonable time in which the defendant could have carried out and per- 
formed the contract after August 29, 1889, was five weeks, which expired 
October third; that Kelly was a manufacturer of lanterns in Roches- 
ter and required the dies for the manufacture of lanterns which he 
designed to put upon the market as the defendant was informed and 
well knew, and that the plaintiff after its incorporation succeeded him 
in the business of manufacturing lanterns ; that the defendant failed to 
carry out the contract and to furnish dies as thereby required ; that the 
plaintiff, for the sole purpose of carrying on the business of manufactur- 
ing the lanterns which it was intended that these dies should make, 
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entered into certain obligations and incurred certain liabilities as follows : 
It paid one Butts for rent of room from October 3 to November 1, 1887, 
the sum of <?31.86 ; it paid one Broad, an employ^, for his wages from 
October 3, 1887, to March 24, 1888, the sum of ^250; and one Briston, an 
employe, for his wages during the same time the same sum ; it paid to 
Crouch & Sons for the rent of premises from November 1, 1887, to March 
24, 1888, f 278.46 ; that by reason of defendant's failure to perform the 
contract as agreed by it the plaintiff was unable to manufacture any lan- 
terns for the mai-ket until after the commencement of this action on the 
24th day of March, 1888, and that the plaintiff by reason of such failure 
sustained loss in the sums above mentioned which it actually paid, and the 
referee awarded judgment for the amount of the items above specified. 

We do not think these facts sufficient to justify the recovery 
of the items of damages specified. There had been no breach of 
the contract at the time of the assignment thereof to the plaintifE, 
and at that time Kelly had no claim against the defendant for 
damages. After the assignment Kelly had no interest in the 
contract and the defendant owed him no duty and could come 
under no obligation to him for damages on account of a breach of 
the contract by it. 

There is no doubt that Kelly could assign this contract as he 
could have assigned any other chose in action, and by the assign- 
ment the assignee became entitled to all the benefits of the con- 
tract. Devlin v. Mayor &c. 63 IST. Y. 8. The contract w^as not 
purely personal in the sense that Kelly v?as bound to perform in 
person, as his only obligation was to pay for the dies when 
delivered, and that obligation could be discharged by any one. 
He could not, however, by the assignment, absolve himself from 
all obligations under the contract. The obligations of the con- 
tract still rested upon him, and resort could still be made to him 
for the payment of the dies in case the assignee did not pay for 
them when tendered to it. After the assignment of the contract 
to the plaintiff the defendant's obligation to perform still re- 
mained, and that obligation was due to the plaintiff, and for a 
breach of the obligation it became entitled to some damages, and 
so we are brought to the measure of damages in such a case as 
this.i 

1 " We have not overlooked the distinction pointed out by counsel between 
executory contracts and contracts which have been executed on one side. 
What we have said applies where something remains to be done by the party 
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It is frequently difficult in the administration of the law to 
apply the proper rule of damages, and the decisions upon the 
subject are not harmonious. The cardinal rule undoubtedly is 
that the one party shall recover all the damage which has been 
occasioned by the breach of the contract by the other party. But 
this rule is modified in its application by two others : The dam- 
ages must flow directly and naturally from the breach of the con- 
tract, and they must be certain, both in their nature and in 
respect of the cause from which they proceeded. Under this 
latter rule speculative, contingent, and remote damages which 
cannot be directly traced to the breach complained of are 
excluded. Under the former rule such damages only are allowed 
as the parties may fairly be supposed when they made the con- 
tract to have contemplated as naturally following its violation. 
Hadley v. Baxendale, 9 Excheq. 341 ; Griffin v. Colver, 16 N. Y. 
489; Leonard v. JV. Y. &c. Tel. Co., 41 Id. 644, 566; Cassidy v. 
Le Fevre, 45 Id. 562. 

The natural and obvious consequence of a breach of this con- 

who assigns. And as a matter of course (since a party cannot release him- 
self from an obligation by his own act without the consent of the otlier 
party) , it is only the benefit of a contract which can be assigned. Where 
there is a burden, it cannot be transferred without the consent of the other 
party. Civ. Code, sec. 1457." — Hayne, C, in La Sue v. Groezinger, 84 
Cal. 281. 

" When the contract is executory in its nature, and an assignee or personal 
representative can fairly and sufficiently execute all that the original con- 
tractor could have done, the assignee or representative may do so and have 
the benefit of the contract. ... In principle it would not impair the rights 
of the assignee, or destroy the assignable quality of the contract or claim, 
that the assignee, as between himself and the assignor, has assumed some 
duty in performing the conditions precedent to a perfected cause of action, 
or is made the agent or substitute of the assignor in the performance of the 
contract. If the service to be rendered or the condition to be performed is 
not necessarily personal, and such as can only with due regard to the intent 
of the parties, and the rights of the adverse party, be rendered or performed 
by the original contracting party, and the latter has not disqualified himself 
from the performance of the contract, the mere fact that the individual 
representing and acting for him is the assignee, and not a mere agent or 
servant, will not operate as a rescission of, or constitute a cause for, termi- 
nating the contract. Whether the agent for performing the contract acts 
under a naked power, or a power coupled with an interest, cannot affect the 
character or vary the effect of the delegation of power by the original con- 
tractor." —Allen, J., in Devlin v. Mayor, 63 N. Y. 8, 17-18, 15-16. 
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tract on the part of tlie defendant would be to compel Kelly or 
his assignee to procure the dies from some other manufacturer, 
and the increased cost of the dies, if any, would be the natural 
and ordinary measure of the damages; and such would be the 
damages which it could be fairly supposed the parties expected, 
when they made the contract, would flow from a breach thereof. 
It does not appear that Kelly was engaged in the manufacture of 
lanterns when the contract was made, or that he contemplated 
engaging in the business until dies were furnished. No fact is 
found showing that the defendant had any reason to suppose that 
he would hire any workmen or persons before the dies were 
furnished, and it cannot be said that it was a natural and proxi- 
mate consequence of a breach of the contract that he would have 
idle men or unused real estate causing him the expenses now 
claimed. Much less can it be supposed that the defendant could, 
when the contract was made, anticipate that the contract would 
be assigned and that the assignee would employ men and premises 
to remain idle after the defendant had failed to perform the con- 
tract and in consequence of such failure. Such damages to the 
assignee could not have been contemplated as the natural and 
proximate consequence of a breach of the contract. If we should 
adopt the rule of damages contended for by the plaintiff, what 
would be the limits of its application? Suppose instead of 
employing two men, the plaintiff had projected an extensive busi- 
ness in which the dies were to be used, and had employed one 
hundred men, and had hired or even constructed a large and 
costly building in which to carry on the business, and had kept 
the men and the building unemployed for months, and, perhaps, 
years, could the whole expense of the men and building be 
visited on the defendant as a consequence of its breach of con- 
tract? If it could, we should have a rule of damages which might 
cause ruin to parties unable from unforeseen events to perform 
their contracts. 

The damages allowed by the referee in this case are special 
damages, not flowing naturally from the breach of the contract, 
and, we think, the only damages such an assignee in a ease like 
this can recover is the difference between the contract price of 
these dies and the value or cost of the dies if furnished according 
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to the contract. Even if Kelly could have recovered special 

damages, we see no ground for holding that his assignee, of whose 

connection with the contract the defendant had no notice, could 

recover special damages not contemplated when the contract was 

made. 

We are, therefore, of opinion that the award of damages made 

by this judgment was not justified by the facts found, and that the 

judgment should be reversed and a new trial granted, costs to 

abide event. All concur. 

Judgment reversed.'' 



HAYES V. WILLIO. 

4 DALY (N.Y. C. P.), 259. — 1872. 

Injunction to restrain defendant from playing at any other 
theater than the plaintiff's. Motion to vacate injunction denied. 
Defendant appeals. Also, appeal from an order denying a 
motion to vacate a writ of ne exeat against the defendant. 

K. engaged defendant to appear as a contortionist, bird imita- 
tor, and pantomimist under K.'s personal control at such places 
as K. might direct. K. assigned the contract to plaintifE. 

EoBiNSOJsr, J. . . . As a general rule, a contract for the 
performance of personal duties or services is unassignable, so as 
to vest in the assignee the right to compel its execution. Gh. on 
Gont. 739; Burrill on Assignments, 67, and cases cited, note 3. 
As to slaves it is different ; but as to apprentices, an assignment 
of their indentures merely operates as a covenant that they shall 
serve the assignees (Nickerson v. Howard, 19 Johns. 113), except 
as to the indenture of an infant immigrant to pay his passage, 
as authorized by 2 E. S. 166, §§ 12, 13, 14; and as to convicts, 
the right of control still remains in the officer of the State. 
Horner v. Wood, 23 N. Y. 350. 

These considerations do not appear to have been presented on 
the motion for the orders for the injunction and ne exeat, now 
under review; they are controlling as to the merits of this con- 
troversy, and without discussing the other questions presented 
1 See cases on " Damages," jodsj, Ft. V., Ch. ni., § 3 (i.). 
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on the argument and in the opinion of the judge who granted the 

orders, these orders should be reversed, with costs, and the we 

exeat superseded and discharged. 

' Order reversed.^ 



b. In equity. 

CAETER et al. v. UNITED INS. CO. 
1 JOHNSON'S CHANCERY (N. Y.), 463. — 1815. 

Bill in equity by plaintiffs as iassignees of an insurance policy. 
Demurrer to bill on the ground that the plaintiffs had an ade- 
quate remedy at law. 

The policy was issued to Titus & Gibbs on 500 barrels of flour 
from Newport to St. Jago de Cuba on board the Spanish brig 
Patriota, which was captured by a Carthagena privateer. Titus 
& Gibbs assigned the policy to the plaintiffs in trust for credit- 
ors. Defendants refused to pay the loss. 

The Chancellor. The demand is properly cognizable at 
law, and there is no good reason for coming into this court to 
recover on the contract of insurance. The plaintiffs are entitled 
to make use of the names of Gibbs & Titus, the original 
assured, in the suit at law; and the nominal plaintiffs would not 
be permitted to defeat or prejudice the right of action. It may 
be said here, as was said by the chancellor in the analogous case 
of Dhegetoft v. The London Assurance Company (Mosely, 83), 
that, at this rate, all policies of insurance would be tried in this 
court. In that case the policy stood in the name of a nominal 
trustee ; but that was not deemed sufficient to change the juris- 
diction; and the demurrer to the bill was allowed, and the decree 
was afterwards affirmed, in Parliament. 3 Bro. P. C. 525. The 
bill in this case states no special ground for equitable relief; 
nor is there any discovery sought which requires an answer. 

Bill dismissed with costs. ^ 

1 Tor assignment of salary, pension, or fees of public office, see Bowery N. B. 
Y. Wilson, 122 N. Y. 478 ; fees of executor, Matter of Worthington, 141 N. Y. 
9. Tor assignment of insurance policies, see Warnook v. Davis, 104 U. S. 
775, ante, p. 333. 

2 " We have lately decided, after full consideration of the authorities. 
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FIELD V. THE MAYOE &c. OF NEW YOEK et al. 

2 SELDEN (6 N. Y.), 179. — 1852. 

Bill in equity. Bill dismissed by trial court. Decree reversed 
in Supreme Court. Defendants appeal. 

Defendant Bell tad certain contracts with defendant corpora- 
tion for printing to be done by him for the city. On March 14, 
1842, he assigned to G. all bills that might become due to him for 
job printing, paper, or stationery done or furnished the defendant 
corporation, to the amount of $1500, after two other assignments 
should be paid, viz., one for $1500 to L., and one of $300 to G. 
Afterward on April 28, 1842, G. assigned the claim to plaintiff. 
Plaintiff gave the city notice of the claim on April 30, 1842. 

Bell did work for the city after the assignment, and after the 
notice, but the city paid the amount due for it to Bell. Bell was 
insolvent. 

The report of the referee showed that there became due to Bell 
after March 14, 1842, and after providing for the claims of L. 
and C. far more than enough to satisfy plaintiff's claim. 

Wells, J. By the assignment from Bell to Garread, of March 
14, 1842, it was intended to transfer to and vest in the latter, 
the right and interest of the former in and to all the bills which 
might thereafter become due to him from the corporation of the 
city of New York, for job printing, paper, or stationery, done or 
furnished by Bell either before or after the date of the assign- 
ment, to the amount of $1500; subject to the two prior assign- 
ments, to Lloyd & Hopkins, and to Coit. By the assignment from 
Garread to the respondent of April 28th, and the release from the 
former to the latter, of December 27th, 1842, the latter acquired 
all the right and interest of the former in the first assignment. 

The case shows, that at the time of the commencement of the 
suit in the court of chancery, bills of the description mentioned 

that an assignee of a chose in action on which a complete and adequate 
remedy exists at law cannot, merely because his interest is an equitable one, 
bring a suit in equity for the recovery of the demand. Hayward v. Andrenis, 
106 U. S. 672. He must bring an action at law in the name of the assignor 
to his own use." — Mr. Justice Bradley, in New York &c. Co. v. Memphis 
Water Co., 107 U. S. 205, 214. See also Walker v. Brooks, 125 Mass. 241. 
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had become due from the corporation to Bell, to an amount more 
than sufficient to satisfy all three of the assignments. 

These bills appear to have accrued, and most of the services 
and materials upon -which they arose appear to have been ren- 
dered and delivered, after the date of the assignment from Bell to 
Garread. 

One of the questions presented by this appeal is whether the 
court of chancery had jurisdiction to decree payment by the 
corporation of the city of New York to the respondent of his 
claim. That it had such jurisdiction seems to be in accordance 
with reason and the theory of equity jurisprudence. 

1. The assignment of Bell to Garread was valid and operative 
as an agreement, by which Garread and his assigns became 
entitled to receive payment of the bills in question, when the 
same should become due, to the amount indicated in the assign- 
ment subject to the two prior assignments. It did not operate 
as an assignment in prcesenti of the choses in action, because 
they were not in existence, but remained in possibility merely. 
A possiblity, however, which the parties to the agreement ex- 
pected would, and which afterwards did in fact ripen into an 
actual reality; upon -which, by force of the agreement, an 
equitable title to the benefit of the bills thus mature and due, 
became vested in the respondent as assignee of Garread. Story's 
Eq. Jur. §§ 1040, 1040 6, 1055; Mitchell v. Winslow, 2 Story's 
Eep. 630 ; Langton v. Horton, 1 Hare, 549. 

It is contended by the counsel for the appellants, that the 
assignment of Bell to Garread did not pass any interest which 
was the subject of an assignment, for the reason that there was no 
contract at the time between Bell and the corporation of the city 
by which the latter was under any binding obligation to furnish 
the former with job printing or to purchase of him paper or sta- 
tionery; and that therefore the interest was of too uncertain and 
fleeting a character to pass by assignment. There was indeed 
no present, actual, potential existence of the thing to which the 
assignment or grant related, and therefore it could not and did 
not operate eo instanti to pass the claim which was expected 
thereafter to accrue to Bell against the corporation; but it did 
nevertheless create an equity, which would seize upon those claims 
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as they should arise, and would continue so to operate until the 
object of the agreement was accomplished. On this principle an 
assignment of freight to be earned in future, will be upheld and 
enforced against the party from whom it becomes due. Story's 
Eq. Jur. § 1065, and authorities there cited; Langton v. Horton, 
and Mitchell v. Winslow, supra; Story on Bailments, § 294. 
Whatever doubts may have existed heretofore on this subject, the 
better opinion, I think, now is, that courts of equity will support 
assignments, not only of choses in action, but of contingent in- 
terests and expectations and of things which have no present, 
actual existence, but rest in possibility only, provided the agree- 
ments are fairly entered into, and it would not be against public 
policy to uphold them. Authorities may be found which seem 
to incline the other way, but which upon examination will be 
found to have been overruled, or to have turned upon the ques- 
tion of public policy. 

2. A bill in equity was the proper remedy for the respondent 
in this case for the following reasons : 

(1) The nature of the claim is one peculiarly of equitable cog- 
nizance. It was an equity only in relation to things not yet in 
possession, or in being, in the nature of a lien, which must be 
enforced through judicial process before it could be enjoyed, and 
must therefore of necessity be adjudicated in a court of equity. 
If the claims of Bell against the city had accrued and been in 
being at the time of the assignment, and the assignment had 
been of any specific entire claim, and perhaps if it had been of 
all claims then due from the city to Bell, the remedy of Garread, 
his assignee, might, and perhaps in general must, have been at 
law. But all the cases where the contract has been in relation 
to things not in existence at the time, and which were in expec- 
tancy and possibility merely, show that their adjudication be- 
longs exclusively to a court of equity. 

(2) But it seems to me that in this case, independently of the 
preceding considerations, there were insuperable difficulties in 
the way of sustaining an action at law. Such action must 
necessarily have been brought in the name of Bell, who had no 
interest until after all three of the assignments should be satis- 
fied, of which the one to Garread was the last in the order of 
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time, and was not to be satisfied until the others were provided 
for. I am aware that, as a general rule, the assignee of a chose 
in action may use the name of the assignor in an action at law to 
recover the amount. But it seems to me that the rule should be 
confined to cases where the whole of an entire demand is assigned 
to one person or party. Suppose A has an entire demand of 
$1000 against B, and assigns to C $100, to D $100, and to E 
f 100, out of the f 1000. Which of the three assignees shall 
institute an action against the debtor? Suppose we say C shall 
have the right, how much shall he recover? Shall it be the 
$1000? Clearly it must be that, or the residue will be gone, 
because the demand cannot be split and several actions sustained 
for the several parts assigned. But C has no right, nor is he 
bound to litigate in relation to the parts assigned to D and E, or 
that part not assigned at all. Here would be four parties, hav- 
ing separate and distinct interests, one having as good right to 
commence an action, to discontinue it, and to direct in relation 
to it, as the other; and in case of disagreement, who is to decide? 
In the case at bar, the plaintiff had no right to sue in Bell's name 
for what was to be paid under the two first assignments, nor for 
what would be going to Bell after all three were paid; and he 
could not carve out just $1500 and the interest upon it, from 
the demands due from the city to Bell without splitting entire 
demands, which cannot be done. Smith v. Jones, 15 John. 229; 
Guernsey v. Cai-ver, 8 Wend. 492; Stevens v. Lockwood, 13 Id. 
644; Story's Eq. Jur. § 1260. 

« * « « « 

The notice of the respondent's claims in this ease, as appears 
from the evidence, was served upon the comptroller, while in his 
ofiice, engaged in the duties thereof, and was beyond all doubt 
sufficient. Angell and Ames on Corporations, 247. 

Upon all the points raised upon the argument, therefore, I am 
of the opinion that the judgment of the Supreme Court ought to 
be affirmed. Judgment afiirmed.^ 

1 That the assignment of future interests will be enforced in equity, see 
Bacon v. Bonham, 3-3 N. J. Eq. 614 ; Kane v. Clovgh, 36 Mich. 436 ; Patter- 
son v. Caldwell, 124 Pa. St. 455 ; Edwards v. Peterson, 80 Me. 367. 

That the assignment of part of a demand will be enforced in equity, see 
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HEEEMAJSrS v. ELLSWOETH. 

64 NEW YORK, 159. — 1876. 

Action by plaintiff, as trustee of Fellows, to recover a balance 
of account for moneys loaned by Fellows to defendant. Defense, 
payment to Fellows. Judgment for defendant. Plaintiff ap- 
peals. 

The plaintiff gave evidence tending to show that before the 
payment to Fellows, defendant had notice of the trust. Defend- 
ant testified he had no notice. The court charged : 

" The burden of proof is upon the plaintiff upon this question, 
and it is incumbent upon him to establish the fact of notice by 
a fair preponderance of evidence. If the testimony is simply 
balanced, the defendant is to prevail." 

To this charge the plaintiff excepted. 

MiLLBE, J. There was no error in the charge of the judge 
upon the trial, that the burden of proof was upon the plaintiff, 
upon the question of notice, and that it was incumbent upon him 
to establish the fact of notice ; nor in the refusal to charge that 
the burden of proof was upon the defendant to show that the 
payment was made without notice and in good faith. The debt 
was due to Fellows, and he being the creditor, it is a fair legal 
presumption that such creditor was lawfully entitled to receive 
payment. If an assignment was made by Fellows to the plain- 
tiff, it was the duty of the assignee to establish that the debtor 
was notified in order to protect himself against any payment to 
the original creditor. This rule is fully established by authority. 
See Meghan v. Mills, 9 J. E. 64; Anderson v. Van Alen, 12 Id. 
343; Bi-iggs v. Dm-r, 19 Id. 95; Say v. Dascomb, 1 Hill, 552; 
Field V. The Mayor, 2 Seld. 179. At common law an action to 
recover upon an instrument not negotiable, was necessarily 
brought in the name of the original owner or payee, and if pay- 
ment was pleaded it was not enough that the replication denied 

Exchange Bank v. McLooii, 73 Me. 498 ; James v. Newton, 142 Mass. 636. 
See also Trist v. Child, 21 Wall. 441. That it will not be enforced at law, 
see MandevUle v. Welch, 5 Wheat. 277 ; Gibson v. Cooke, 20 Pick. 15 ; Thomas 
V. Bock Island (fee. Mining Co., 54 Cal. 578 ; Carter v. Nichols, 58 Vt. 558 ; 
Dean v. St. Paul & D. B. Co., 53 Minn. 504. 
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the payment, without averring both the assignment and notice 
of the transfer before payment. 19 J. B,. 95; 1 Hill, supra. 
Unless this was done the pleading was insufficient and the proof 
could not be given. 

Proof of payment to the creditor established a complete de- 
fense, and when this is made out it belongs to the other side to 
answer or avoid it by evidence of the assignment of the demand 
and notice thereof to the debtor. As he alleges that the pay- 
ment was not made to the proper person, he is bound to establish 
it. It is entirely evident that the onus is upon him and he has 
the affirmative upon such an issue. Hollister v. Bender (1 Hill, 
150) is not in conflict with the rule stated. As there said, the 
substance of the allegation to be tried determines where the onus 
lies, and as the assignment and notice were the very essence of 
the plaintiff's right to recover, the burden was upon him. There 
is no principle of pleading which can disturb or alter the rule 
laid down. Nor is there any ground for claiming that the neces- 
sity for such a rule no longer exists, since parties are allowed to 
be witnesses on their own behalf. This furnishes no sufficient 
or satisfactory' reason for changing a rule of evidence long estab- 
lished and which is founded upon a settled principle. 

The remarks of the learned judge who wrote the opinion in 
Bush V. Lathrop (22 N. Y. 535), have no direct bearing upon the 
question considered, as that case is not analogous. 

Nor was there any error in the refusal to charge the jury that 
the pendency of the action between Fellows and Heermans was 
constructive notice to the defendant of the existence of the deed. 
It is not claimed that it operated as a notice of Us pendens 
strictly, and whether the defendant had notice of the character 
of the action so as to put him on inquiry from the fact of his 
being sworn as a witness in the case, or from any other circum- 
stances, was a question of fact for the jury to determine. The 
discussion already had disposes of the case and no other question 
is presented which demands comment. 

The judgment was right and should be affirmed. All concur. 

Judgment affirmed.^ 

1 " In Muir v. Schenck (3 Hill, 228) it was held that as between different 
as8igne.es of a chose in action by express assignment from the same person, 
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c. By statute. 
ALLEN V. BKOWN. 

44 NEW YORK, 228. — 1870. 

Action by plaintiff, as assignee, as for money had and received 
to the use of plaintiff's assignors. Judgment for plaintiff 
affirmed at General Term. Defendant appeals. 

Defendant collected certain claims for the assignors, but re- 
fused to account for the proceeds. The assignors assigned all 
their interests to the plaintiff, but no consideration was paid by 
plaintiff. 

Hunt, C. The appellant insists that the assignment from 
Cook, Clark, and Cary to the plaintiff, conveyed no title upon 
■which this suit could be brought. This point is based upon the 
evidence given by Mr. Cook, when he testifies, "Allen paid me 
nothing, and I agreed with him that I would take care of the 
case, and if he got beat it should not trouble or cost him any- 
thing." 

I am of the opinion that the assignment is sufficient to sustain 
this action. 

The Code abolishes the distinction between actions at law and 
suits in equity, and between the forms of such actions. Section 
69 [3339]. It is also provided, in section 111 [449], that every 
action must be prosecuted in the name of the real party in inter- 

the one prior in point of time will be protected, though he has given no notice 
to either the subsequent assignees or the debtor, and the question between 
a previous assignee and a subsequent attaching creditor was considered the 
same in principle as that between conflicting assignees. However much that 
case may have been criticised elsewhere, it has been considered well decided 
in this State. It was cited with approval in Greentree v. Bosenstoek, 61 
N. Y. 583, and Freund v. The Imp. & Tr. Nat. Bank, 76 Id. 352." —Earl, J., 
in Williams v. Ingersoll, 89 N. Y. 508, 523. Accord: Thayer v. Daniels, 
113 Mass. 129. 

" The rule is here well settled that, in order to perfect an assignment of a 
chose in action, as against bona flde creditors and purchasers without notice, 
notice of such assignment must be given to the debtor within a reasonable 
time ; and unless such notice is given, creditors may attach and require a 
valid lien; and others may purchase the debt, and gain a title superior to. 
that of the first assignee." — Waite, J., in Van Buskirk v. Hartford Fire 
Ins. Co., 14 Conn. 141, 144. Accord: Olodfelter v. Cox, 1 Sneed, 330; 
Ward v. Morrison, 25 Vt. 593. 
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est, except as otherwise provided in section 113 [449]. The 
latter section provides that an executor, administrator, trustee 
of an express trust, may sue in his own name. These provisions 
pretended to abolish the common law rule, which prohibits an 
action at law otherwise than in the name of the original obligee 
or covenantee, although he had transferred all his interest into 
bond or covenant to another. It accomplishes fully that object, 
although others than the assignee may have an ultimate benefi- 
cial interest in the recovery. In a case like the present, the 
whole title passes to the assignee, and he is legally the real 
party in interest, although others may have a claim upon him 
for a portion of the proceeds. The specific claim, and all of it, 
belongs to him. Even if he be liable to another as a debtor 
upon his contract for the collection he may thus make, it does 
not alter the case. The title to the specific claim is his. Dur- 
gin V. Ireland, 4 Kernan, 322; Williams v. Brown, 2Keyes, 486, 
and cases cited; Paddon v. Williams, 1. Eobt. E. 340; S. C. 
2 Ab. R. N. S. 88. 

The judgment should be affirmed with costs. 

[Leonard, C, also read for the affirmance.] All for affirmance, 

except Gray, C, not sitting. 

Judgment affirmed with costs.' 



d. By the law merchant : negotiability. 
SHAW V. EAILEOAD CO. 

101 UNITED STATES, 557. — 1879. 

Eeplevin by Merchants' National Bank of St. Louis against 
Shaw & Esrey, of Philadelphia, to recover possession of certain 
cotton marked "W. D. I." One hundred and forty-one bales 

1 "The effect of our new code of practice, in abolishing the distinction 
between law and equity, is to allow the assignee of a chose in action to bring 
suit in his own name in cases where by the common law no assignment 
would be recognized. In this respect the rules of equity are to prevail, and 
the assignee may sue in his own name." — Gamble, J., in Walker v. Mauro, 
18 Mo. 564. 
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thereof having been taken possession of by the marshal, were 
returned to the defendants upon their entering into the proper 
bond. Judgment for plaintiff for "the value of goods eloigned." 
Defendants bring error. 

Norvel & Co., of St. Louis, drew a draft on M! Kuhn & 
Brother, of Philadelphia, attached thereto as collateral security 
an original bill of lading for one hundred and seventy bales of 
cotton shipped to Philadelphia, and sold the draft, with the bill 
of lading attached, to plaintiff. The duplicate bill of lading they 
sent to Kuhn & Brother. Plaintiff forwarded the draft, with bill 
of lading attached, to the Bank of North America, of Philadel- 
phia, for presentation and acceptance. The Bank of North 
America presented the draft to Kuhn & Brother, who accepted 
the draft, but secretly detached the original bill of lading and 
substituted the duplicate. Kuhn & Brother then indorsed the 
original bill of lading .to Miller & Brother, who, through a 
broker, and with the consent of Kuhn & Brother, sold the cot- 
ton in controversy by sample to defendants. The original bill 
of lading was deposited with the Railroad Company, and the 
cotton, on its arrival, was delivered to defendants. 

Kuhn & Brother subsequently failed, their accepted draft 
was protested, and the fact that the plaintiff held the duplicate 
bill of lading was then discovered. 

Defendants contend that the bill of lading was negotiable in 
the ordinary sense of that word; that Miller & Brother purchased 
it for value in the usual course of business and thereby acquired 
a valid title to the cotton, which was not impaired by proof of 
Kuhn and Brother's fraud. 

The jury found, (1) that plaintiff's agent was not negligent 
in parting with possession of the bill of lading, and (2) that Miller 
& Brother knew facts from which they had reason to believe that 
the bill of lading was held to secure payment of an outstanding 
draft. 

Mr. Justice Stkong. The defendants below, now plaintiffs 
in error, bought the cotton from Miller & Brother by sample, 
through a cotton broker. No bill of lading or other written evi- 
dence of title in their vendors was exhibited to them. Hence, 
they can have no other or better title than their vendors had. 
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The inquiry, therefore, is, what title had Miller & Brother as 
against the bank, which confessedly was the owner, and which is 
still the owner unless it has lost its ownership by the fraudulent 
act of Kuhn & Brother. The cotton was represented by the bill 
of lading' given to Norvel & Co., at St. Louis, and by them 
indorsed to the bank, to secure the payment of an accompanying 
discounted time-draft. That indorsement vested in the bank the 
title to the cotton, as well as to the contract. "While it there 
continued, and during the transit of the cotton from St. Louis to 
Philadelphia, the indorsed bill of lading was stolen by one of the 
firm of Kuhn & Brother, and by them indorsed over to Miller & 
Brother, for an advance of $8500. The jury has found, however, 
that there was no negligence of the bank, or of its agents, in 
parting with possession of the bill of lading, and that Miller & 
Brother knew facts from which they had reason to believe it was 
held to secure the payment of an outstanding draft; in other 
words, that Kuhn & Brother were not the lawful owners of it, 
and had no right to dispose of it. 

It is therefore to be determined whether Miller & Brother, 
by taking the bill of lading from Kuhn & Brother under these 
circumstances, acquired thereby a good title to the cotton as 
against the bank. 

In considering this question, it does not appear to us necessary 
to inquire whether the effect of the bill of lading in the hands of 
Miller & Brother is to be determined by the law of Missouri, 
where the bill was given, or by the law of Pennsylvania, where 
the cotton was delivered. The statutes of both States enact that 
bills of lading shall be negotiable by indorsement and delivery. 
The statute of Pennsylvania declares simply, they "shall be 
negotiable and may be transferred by indorsement and delivery; " 
while that of Missouri enacts that " they shall be negotiable by 
written indorsement thereon and delivery, in the same manner as 
bills of exchange and promissory notes." There is no material 
difference between these provisions. Both statutes prescribe 
the manner of negotiation; i.e. by indorsement and delivery. 
Neither undertakes to define the effect of such a transfer. 

We must, therefore, look outside of the statutes to learn what 
they mean by declaring such instruments negotiable. What is 
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negotiability? It is a technical term derived from the usage 
of merchants and bankers, in transferring, primarily, bills of 
exchange, and, afterwards, promissory notes. At common law 
no contract was assignable, so as to give to an assignee a right 
to enforce it by suit in his own name. To this rule bills of 
exchange and promissory notes, payable to order or bearer, have 
been admitted exceptions, made such by the adoption of the law 
merchant. They may be transferred by indorsement and de- 
livery, and such a transfer is called negotiation. It is a mer- 
cantile business transaction, and the capability of being thus 
transferred, so as to give to the indorsee a right to sue on the 
contract in his own name, is what constitutes negotiability. The 
term "negotiable" expresses, at least primarily, this mode and 
effect of a |j-ansfer. 

In regard to bills and notes, certain other consequences gen- 
erally, though not always, follow. Such as a liability of the 
indorser, if demand be duly made of the acceptor or maker, and 
seasonable notice of his default be given. So if the indorsement 
be made for value to a bona fide holder, before the maturity of 
the bill or note, in due course of business, the maker or acceptor 
cannot set up against the indorsee any defense which might have 
been set up against the payee, had the bill or note remained in 
his hands. 

So, also, if a note or bill of exchange be indorsed in blank, if 
payable to order, or if it be payable to bearer, and therefore 
negotiable by delivery alone, and then be lost or stolen, a bona 
fide purchaser for value paid acquires title to it, even as against 
the true owner. This is an exception from the ordinary rule 
respecting personal property. But none of these consequences 
are necessary attendants or constituents of negotiability, or nego- 
tiation. That may exist without them. A bill or note past due 
is negotiable, if it be payable to order, or bearer, but its indorse- 
ment or delivery does not cut off the defenses of the maker or 
acceptor against it, nor create such a contract as results from an 
indorsement before maturity, and it does not give to the pur- 
chaser of a lost or stolen bill the rights of the real owner. 

It does not necessarily follow, therefore, that because a statute 
has made bills of lading negotiable by indorsement and delivery, 
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all these consequences of an indorsement and delivery of bills 
and notes before maturity ensue or are intended to result from 
such negotiation. 

Bills of exchange and promissory notes are exceptional in their 
character. They are representatives of money, circulating in 
the commercial world as evidence of money, "of which any 
person in lawful possession may avail himself to pay debts or 
make purchases or make remittances of money from one country 
to another, or to remote places in the same country. Hence, as 
said by Story, J., it has become a general rule of the commercial 
world to hold bills of exchange, as in some sort, sacred instru- 
ments in favor of bona fide holders for a valuable consideration 
without notice." Without such a holding they could not perform 
their peculiar functions.. It is for this reason it is l^jld that if a 
bill or note, indorsed in blank or payable to bearer, be lost or 
stolen, and be purchased from the finder or thief, without any 
knowledge of want of ownership in the vendor, the bona fide 
purchaser may hold it against the true owner. He may hold it 
though he took it negligently, and when there were suspicious 
circumstances attending the transfer. Nothing short of actual 
or constructive notice that the instrument is not the property of 
the person who offers to sell it; that is, nothing short of mala 
fides will defeat his right. The rule is the same as that which 
protects the bona fide indorser of a bill or note purchased for 
value from the true owner. The purchaser is not bound to look 
beyond the instrument. Goodman v. Harvey, 4 Ad. & E. 870; 
Goodman v. Simonds, 20 How. 343; Murray v. Lardner, 2 Wall. 
110 ; Matthews v. Poythress, 4 Ga. 287. The rule was first applied 
to the case of a lost bank-note {Miller v. Race, 1 Burr. 452) and 
put upon the ground that the interests of trade, the usual course 
of business, and the fact that bank-notes pass from hand to hand 
as coin, require it. It was subsequently held applicable to 
merchants' drafts, and in Peacock v. Rhodes (2 Doug. 633) to bills 
and notes, as coming within the same reason. 

The reason can have no application to the case of a lost or 
stolen bill of lading. The function of that instrument is entirely 
different from that of a bill or note. It is not a representative 
of money, used for transmission of money, or for the payment of 



Chap. II. § 1.] ASSIGNMENT OF CONTRACT. 465 

debts or for purchases. It does not pass from hand to hand as 
bank-notes or coin. It is a contract for the performance of a 
certain duty. True, it is a symbol of ownership of the goods 
covered by it, — a representative of those goods. But if the 
goods themselves be lost or stolen, no sale of them by the finder 
or thief, though to a bona fide purchaser for value, will divest the 
ownership of the person who lost them, or from whom they were 
stolen. Why then should the sale of the symbol or mere repre- 
sentative of the goods have such an effect? It may be that the 
true owner by his negligence or carelessness may have put it in 
the power of a finder or thief to occupy ostensibly the position of 
a true owner, and his carelessness may estop him from asserting 
his right against a purchaser who has been misled to his hurt by 
that carelessness. But the present is no such case. It is estab- 
lished by the verdict of the jury that the bank did not lose its 
possession of the bill of lading negligently. There is no estoppel, 
therefore, against the bank's right. 

Bills of lading are regarded as so much cotton, grain, iron, or 
other articles of merchandise. The merchandise is very often 
sold or pledged by the transfer of the bills which cover it. - They 
are, in commerce, a very different thing from bills of exchange 
and promissory notes, answering a different purpose and per- 
forming different functions. It cannot be, therefore, that the 
statute which made them negotiable by indorsement and delivery, 
or negotiable in the same manner as bills of exchange and 
promissory notes are negotiable, intended to change totally their 
character, put them in all respects on the footing of instru- 
ments which are the representatives of money, and charge the 
negotiation of them with all the consequences which usually 
attend or follow the negotiation of bills and notes. Some of 
these consequences would be very strange if not impossible. 
Such as liability of indorsers, the duty of demand ad diem, notice 
of non-delivery by the carrier, etc., or the;loss of the owner's 
property by the fraudulent assignment of a thief. If these were 
intended, surely the statute would have, said something more than 
merely make them negotiable by indorsement. No statute is to 
be construed as altering the common law, farther than its words 
import. It is not to be construed as making any innovation upon 
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the common law which, it does not fairly express. Especially is 
so great an ianovation as would be placing bills of lading on the 
same footing in all respects with bills of exchange not to be 
inferred from words that can be fully satisfied without it. The 
law has most carefully protected the ownership of personal 
property, other than money, against misappropriation by others 
than the owner, even when it is out of his possession. This 
protection would be largely withdrawn if the misappropriation 
of its symbol or representative could avail to defeat the owner- 
ship, even when the person who claims under a misappropriation 
had reason to believe that the person from whom he took the 
property had no right to it. 

We think, therefore, that the rule asserted in Goodman v. 
Harvey, Goodman v. Simonds, Murray v. Lardner (supra), and 
in Phelan v. Moss (67 Pa. St. 59), is not applicable to a stolen bill 
of lading. At least the purchaser of such a bill, with reason to 
believe that his vendor was not the owner of the bill, or that it 
was held to secure the payment of an outstanding draft, is not a 
bona fide purchaser, and he is not entitled to hold the merchandise 
covered by the bill against its true owner. In the present case 
there was more than mere negligence on the part of Miller & 
Brother, more than mere reason for suspicion. There was reason 
to believe Kuhn & Brother had no right to negotiate the bill. 
This falls very little, if any, short of knowledge. It may fairly 
be assumed that one who has reason to believe a fact exists, 
knows it exists. Certainly, if he be a reasonable being. 

This disposes of the principal objections urged against the 
charge given to the jury. They are not sustained. The other 
assignments of error are of little importance. We cannot say 
there was no evidence in the case to justify a submission to the 
jury of the question whether Miller & Brother knew any fact or 
facts from which they had reason to believe that the bill of lading 
was held to secure payment of an outstanding draft. It does not 
appear that we have before us all the evidence that was given, 
but if we have, there is enough to warrant a submission of that 
question. 

The exceptions to the admission of testimony, and to the 
cross-examination of Andrew H. Miller, are not of sufficient 
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importance, even if they could he sustained, to justify our revers- 
ing the judgment. Nor are we convinced that they exhibit any 
error. 

There was undoubtedly a mistake in entering the verdict. It 
was a mistake of the clerk in using a superfluous word. The 
jury found a general verdict for the plaintiff. But they found 
the value of the goods "eloigned" to have been $7015.97. The 
word " eloigned " was inadvertently used, and it might have been 
stricken out. It should have been, and it may be here. The 
judgment was entered properly. As the verdict was amendable 
in the court below, we will regard the amendment as made. It 
would be quite inadmissible to send the case back for another 
trial because of such a verbal mistake. 

Judgment affirmed.'' 

i"The term 'negotiable,' in its enlarged signification, applies to any 
written security wliich may be transferred by indorsement or delivery, so 
as to vest in the indorsee the legal title, so as to enable him to maintain a 
suit thereon in his own name." — Scott, J., in Odell v. Grajf, 16 Mo. 337, 342. 

"The word 'negotiation,' as used by writers on mercantile law, means 
the act by which a bill of exchange or promissory note is put into circulation 
by being passed by one of the original parties to another person. ' Negotia^ 
ble ' means that which is capable of being transferred by assignment ; a 
thing which may be transferred by a sale and indorsement or delivery. This 
negotiable quality transfers the debt from the party to whom it was originally 
owing to the holder, when the instrument is properly indorsed, so as to 
enable the latter to sue in his own name, either the maker of a promissory 
note or the acceptor of a bill of exchange, and the other parties to such 
instruments, such as the drawer of a bill or the indorser of a bill or note, 
unless the holder has been guilty of laches in giving the required notice. It 
must, however, be payable to order or bearer; and, at all events, in money 
only, and not out of any particular fund." — Hanna, J., in Walker y. The 
Ocean Bank, 19 Ind. 247, 250. 

See also on negotiability, Walker v. Ebert, 29 Wis. 194, ante, p. 238 ; 
New V. Walker, 108 Ind. 365, ante, p. 399 ; Ford v. Mitchell, 15 "Wis. 334, 
post, p. 536. 
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§ 2. Assignment of contractual rights and liabilities by operation 
of la'w. 

(i.) Assignme7it of obligations upon the transfer of interests in lands. 

a. Covenants affecting leasehold interests. 

(a.) Assignment by lessee. 

GORDON V. GEORGE. 

12 INDIANA, 408. — 1859. 

Appeal from the Madison Court of Common Pleas. 

Hanna, J. Sarah George, the appellee, gave a written lease 
to one Black, stipulating therein that Black should have the use 
of a parcel of land for five years ; in consideration of which Black 
was to clear the land and make it ready for the plow, and leave 
the premises in good repair. It was further agreed that Black 
should build a cabin and smoke-house, and dig a well on the 
premises, for which Sarah George was to pay twenty-five dollars 
and thirty-seven cents. Before clearing the land or building the 
cabin, etc.. Black assigned the lease, by indorsement, to the said 
James Gordon, appellant. 

Gordon sued before a justice, alleging that he had built the 
house and smoke-house and dug the well; that the time had 
expired, and the lessor refused to pay for said house, etc. 

The plaintiff recovered a judgment before the justice for forty- 
two dollars. On appeal to the Common Pleas, the defendant had 
a verdict and judgment for twelve dollars. 

The defendant, among other things, set up, by way of counter- 
claim, that the plaintiff had not cleared the ground according to 
the contract, etc. 

The plaintiff asked the court to instruct the jury, that, " if the 
jury find the matters of counter-claim of the defendant exceed 
the amount which the jury may find due the plaintiff, the jury 
cannot find against the plaintiff such excess," which was refused. 
Upon this ruling of the court, the only point made, by brief of 
counsel, is predicated. 

By the statute (2 B. S. p. 120) plaintiff may dismiss his 
action; but by § 365, "In any case, where a set-off or counter- 
claim has been presented, which, in another action, would entitle 
the defendant to a judgment against the plaintiff, the defendant 
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shall have the right of proceeding to the trial of his claim, 
without notice, although the plaintiif may have dismissed his 
action, or failed to appear." 

So, in Vassear v. lAvingstoii (3 Kern. 262) it is said that, " a 
counter-claim must contain the substance necessary to sustain an 
action on behalf of the defendant against the plaintiff, if the 
plaintiff had not sued the defendant." 

In Howland v. Coffin (9 Pick. 52) it was held by the Supreme 
Court of Massachusetts, "that the assignee of the lessee is liable 
to the assignee of the lessor in an action of debt for the time he 
holds; for though there is no privity of contract, there is a 
privity of estate which creates a debt ' for the rent." See 
authorities cited. 

In another case between the same parties, it is said (12 Pick. 
125), " the defendant took the term subject to all the advantages 
and disadvantages attached to it by the terms of the lease. The 
covenant for the payment of the rent ran with the land, and by 
the assignment of the term became binding on the defendant." 
See Farmers' Bank v. The Mutual Ins. Soc, 4 Leigh (Va.), 69; 
Taylor's Landlord and Tenant, 76; Provost v. Calder, 2 Wend. 
517; 23 Id. 506; 21 Id. 32; Vernon v. Smith, 6 Barn, and Adol. 1. 

It resolves itself into the question, then, under the above, and 
§ 59, p. 41, of the same statute, and the authorities cited, whether 
the plaintiff was liable to the defendant for the non-performance 
of the contract of his assignor. We think, under the circum- 
stances of this case, he was. He became the assignee of the 
whole interest of Black, before any part of the contract was per- 
formed. By receiving an assignment of the lease, and taking 
possession of the land under it, he surely became liable to per- 
form the stipulations of that lease, so far as they had reference 
to improvements upon said land, if no others, of which we do not 
decide, as it is not necessary to do so. 

The ruling of the court upon the instruction was correct. 

Per Curiam. The judgment is affirmed, with 10 per cent dam- 
ages and costs.'' 

1 Accord : Sunt v. Danfo^h, 2 Curtis' C. C. Rep. 592 ; Salisbury v. 
Shirley, 66 Cal. 223. Cf. Thompson v. Bose, 8 Cowen, 266 ; Jackson v. 
Port, 17 Johns. 479. 
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(;8) Assignment by lessor. 
FISHER V. DEERING. 

60 ILLINOIS, 114. — 1871. 

Me. Justice Walker. It appears, from an examination of 
the authorities, that at the ancient common law a lease was not 
assignable so as to invest the assignee with the legal title to the 
rent. Such instruments were, in that respect, on a footing with 
other agreements and choses in action. But the 32 Hen. VIII., ch. 
34, § 1, declared that the assignee of the reversion should become 
invested with the rents. But notwithstanding this enactment, 
the courts held that the assignee of the reversion could not sue 
for and recover the rent unless the tenant should attorn, when 
the holder of the reversion might recover subsequently accruing 
rent in an action of debt. Marie v. Flake, 3 Salk. 118; Robins 
V. Cox, 1 Levinz, 22; Ards v. Watkin, 2 Croke's Eliz. 637; 
Knolles' Case, 1 Dyer, 5 6; Allen v. Bryan, 5 Barn. & Cress. 512, 
and the note. 

In Williams v. Hayward (1 Ellis & Ellis, 1040), after reviewing 
the old decisions on this question, it was, in substance, held that, 
under the 32 Hen. VIII., an assignee of the rent, without the 
reversion, could recover when there was an attornment, and that 
such an assignee could, under the 4 of Anne, recover without an 
attornment. 

, The courts seem to have proceeded upon the ground that there 
could be no privity of contract unless the tenant should attorn 
to the assignee of the reversion; that, whilst the assignment of 
the reversion created a privity of estate between the assignee 
and the tenant, privity of contract could only arise by an agree- 
ment between them. Some confusion seems to have got into the 
books from calling the purchaser of the reversion an assignee of 
the lease, by its passing by the conveyance as appurtenant to the 
estate. But where the tenant attorned to the assignee of the 
reversion the assignment became complete, and then there existed 
both privity of estate and of contract between the assignee and 
the tenant, and by reason of the privity of contract the assignee 
might sue in debt, and recover subsequently accruing, but not 
rent in arrear at the time he acquired the reversion. 
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To give the assignee of the reversion a more complete remedy, 
the 4 and 5 Anne, ch. 16, § 9, was adopted, dispensing with the 
necessity of an attornment which the courts had held to be neces- 
sary under the 32 Hen. VIII., to create a privity of contract. 
But this latter act has never been in force in this State, and 
hence the decisions of the British courts, made under it, are not 
applicable. In many States of the Union this latter act has been 
adopted, and the decisions of their courts conform, of course, to 
its provisions. But we having adopted the common law of 
England, so far as the same is applicable and of a general nature, 
and all statutes or acts of the British Parliament made in aid of, 
and to supply defects of, the common law, prior to the fourth 
year of James the First, except certain enumerated statutes, and 
which are of a general nature and not local to that kingdom, they 
are declared to be the rule of decision, and shall be considered 
of full force until repealed by legislative authority. Gross' 
Comp. 1869, 416. It then follows that the 32 Hen. VIIL, ch. 
34, § 1, is in force in this State, as it is applicable to our condi- 
tion, and is unrepealed. And we must hold, that the construction 
given to that act by the British courts was intended also to be 
adopted. 

The facts in this case show such a privity of contract as brings 
it fully within the rule announced in the above cases. Appellee 
paid to appellant several instalments of rent falling due under 
the lease after it was assigned to him. By paying the rent, the 
lessee fully recognized the appellant as his landlord, and created 
the necessary privity of contract to maintain the action. 

The case of Chapvian v. McGreiv (20 111. 101) announces a 
contrary doctrine. In that case this question was presented, 
and notwithstanding the lessee had fully recognized the assignee 
of the lease as his landlord, it was held that the lessor of the 
premises might maintain an action to recover the rent. In that 
case, the fact that the lessee had attorned to the assignee was 
given no weight, and the fact that* such privity was thereby 
created as authorized the assignee of the lease to sue for, and 
recover the rent, was overlooked. In that, the decision was 
wrong. The right of action could not be in both the lessor and 
his assignee, and the privity thus created gave it to the latter. 
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The subsequent case of Dixon v. Buell (21 111. 203) only holds 
that such an assignee, whether he holds the legal or equitable 
title to the lease, may have a claim for rent growing out of the 
lease, probated and allowed against the estate of the lessee. That 
case has no bearing on the case at bar. 

The judgment of the court below is reversed and the cause 

remanded. 

Judgment reversed.^ 



6. Covenants affecting freehold interests. 
SHABER V. ST. PAUL WATER CO. 

30 MINNESOTA, 179. — 1883. 

Action for breach of covenant. Demurrer to complaint over- 
ruled. Defendant appeals. 

Bekbt, J. In January, 1869, John R. Irvine and Nancy Irvine 
owned certain land (in the city of St. Paul) through which ran 
Phalen Creek, affording a valuable mill privilege thereon. 
Leonard Schiegel, as the lessee of the Irvines, had constructed 
a dam and race upon the land, by which the mill privilege was 
utilized in the running of a flour mill, which he had also erected 
thereon and was operating. By sundry subsequent conveyances 
the land, with the race, dam, mill, and privilege, came to Henry 
Shaber, the plaintiff's intestate, and the same are now part of 
his estate. The defendant corporation, the St. Paul Water Com- 
pany, was formed to supply the city of St. Paul with water. In 
January, 1869, the company, in carrying out this purpose of its 
creation, was about to tap Lake Phalen and lay pipes by which 
to divert and draw off the water thereof. Phalen Creek flows 
from Lake Phalen, which is the last and lowest of a chain or 
series of lakes, constituting a local water system. The Irvines 
and Schiegel objected to the proposed diversion of water, re- 
fused to permit it, and threatened to enjoin it, because, unless 
provision was made for bringing into Lake Phalen, from other 
sources and by artificial means, as much water over and above 

1 The remedy has since been extended to the grantee without attornment. 
m. B. S. ch. 80, § 14. Cf. Crawford v. Chapman, 17 Ohio St. 449. 
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what naturally flowed into the same as the company should at 
any time draw out, the level of the lake would be lowered, the 
quantity of the water flowing into the creek diminished, and the 
mill privilege impaired and destroyed. 

To remove the opposition, and to induce them to refrain from 
enjoining its proceedings, the company entered into a written 
agreement, by which, "for a good and valuable consideration," it 
covenanted and agreed with the Irvines and Schiegel, " their heirs 
and assigns, severally and separately," that it would make certain 
specified "improvements," such as dams, gates, canals, and chan- 
nels, all within one year from the 8th day of February, 1869 ; that 
it would at all times thereafter keep and maintain the same in a 
"good, strong, and substantial manner," and that it would do 
and refrain from doing certain other things, all having reference 
to maintaining the supply of water in the creek; and further, 
that the volume of water flowing out of Lake Phalen through 
Phalen Creek should never at any time be diminished or rendered 
less available for the purpose of the water-power mill privilege 
before mentioned, by any work or operation of the company, than 
it had been before it commenced its operations; that it would 
never draw or take out of the lake at any time any more water 
than such quantity as it should introduce into the same by its 
said improvements and by artificial means over and above the 
quantity which naturally flowed into the same; and that it 
would, by its said improvements and by artificial means, intro- 
duce and lead into the lake at all times as large a volume of 
water as it should draw out, in addition to what flowed into the 
lake through natural channels. The plaintiff alleges that defend- 
ant has failed to make the specified " improvements, " and that it 
has broken its covenants in reference to maintaining the stage 
and quantity of water in the creek, and that, in consequence of 
said failure and breaches, the flow of water in the creek has been 
diminished by the drawing and diverting of water by defendant 
from Lake Phalen, and thereby the said Shaber, in his lifetime, 
and his estate since his decease, has been greatly damaged (as 
particularly set forth) in respect to the mill, water privilege, and 
the use and operation of the same, and that he and his estate 
have been subjected to great expense and loss on account thereof. 
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This appeal is taken from an order overruling defendant's general 
demurrer to the complaint. 

Our examination of the case has brought us to the conclusion 
that the appeal presents a single question, viz. : Whether any of 
the covenants entered into by defendant run with the land of the 
covenantees to Shaber and his estate? This is a pure common 
law question, to be decided upon the authorities. 

We think the following propositions embody the rules of law 
applicable to the case, and that they are supported by the 
authorities cited: A covenant runs with land when either the 
liability to perform it, i.e. its burden, or the right to take advan- 
tage of it, i.e. its benefit, passes to the assignee of the land. 
Savage v. Mason, 3 Cush. 500; 1 Smith's Lead. Gas. 120. 

To enable a covenant to run with land so as to give the 
assignee its benefit, the covenantee must be the owner of the land 
to which the covenant relates ; but the covenantor may be either 
a person in privity of estate with the covenantee, or a stranger; 
while, with reference to the subject of the covenant, it is suffi- 
cient that it be for something to be done, or refrained from, about, 
touching, concerning, or affecting the covenantee's land (though 
not upon it), if the thing covenanted for be for the benefit of the 
same, or tend to increase its value in the hands of the holder. 
Spencer's Case and notes, Eng. & Amer. ; 1 Smith Lead. Gas. (7th 
Am. ed.) 115, where all the learning upon the subject appears to 
be collected; Pakenham's Gase, 42 Edw. III. 3, abstracted in 
1 B. & G. 410, 416; Anson on Contracts, 220; Pollock on Con- 
tracts, 219; Rawle on Covenants, 334, and notes; Norman v. 
Wells, 17 Wend. 136; NorfleetY. Cromwell, 70 N. C. 634; 1 Smith 
Lead. Gas. 122, 124, 139, 140, 175, 177, 181, 183; Allen y. Culver, 
3 Denio, 284; Van Rensselaer v. Smith, 27 Barb. 104, 146; 
National Bank v. Segur, 39 N. J. Law, 173. 

The case at bar is controlled by these principles. The Irvines 
— the covenantees — were the owners of the land to which the 
defendant's covenants related; that is to say, they owned the 
mill site upon which was the water privilege which it was 
the object and purpose of the covenants to preserve and protect; 
and the covenants were for something to be done, and to be 
refrained from, about, touching, concerning, and affecting the 
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covenantee's laud, for the benefit thereof, and tending to increase 
its value in the hands of the holder. The covenants were of a 
character to run with the land, so as to enable the assignee of 
the covenantees to take advantage of them. When it is con- 
sidered what it was that the water company proposed to do, and 
for what purpose the covenants were made, it would be astonish- 
ing if this were not the case. The diverting the water of Lake 
Phalen, without provision for counteracting it, would be a per- 
petual injury to the land of the covenantees. No protection 
against such an injury would be adequate unless it was also 
perpetual. That nothing less could have been fairly intended by 
the parties to the covenants is apparent from the allegations of 
the complaint. 

It is insisted by defendant that the breach of the covenants 
was complete before plaintiff had acquired any interest in the 
property to which they related; that it had become a right of 
action, and did not pass to the plaintiff. If 'the covenants to 
make the speciiied improvements within a year from February 8, 
1869, were all the covenants entered into, this point might pos- 
sibly be well taken. But such is not the case. These improve- 
ments are not only to be made, but at all times thereafter to be 
kept and maintained in a "good, strong, and substantial manner," 
and the volume of water flowing out of Lake Phalen through the 
creek is to be maintained undiminished by any of the operations 
of the defendant, with other covenants of similar import. These 
are, therefore, continuing covenants, and for that reason, and 
because they run with the land, the damages from their breach 
accrue to him who holds the property when the breach occurs — 
or, in other words, to the person injured — and to him the right 
of action therefor necessarily belongs. Jeter v. Glenn, 9 Eich. 
(S. C.) Law, 374. In this respect they are analogous to covenants 
for quiet enjoyment and warranty, which inure to the protection 
of the owner for the time being of the estate which they are 
intended to assure. Bawle on Covenants, 352, and citations. The 
covenants relating to the making of the specified "improve- 
ments " provide for the means by which a certain result is to be 
accomplished, while these continuing covenants provide for the 
result itself. The latter are, therefore, the most important, 
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because they go to tlie substance rather than the form in which 
the result in view is to be accomplished. If the continuing 
covenants are kept, the damages for the breach of the others 
would be comparatively, if not altogether, nominal. For these 
reasons we are of opinion that the complaint states a cause of 
action, and that the demurrer was, therefore, properly overruled. 
We have not overlooked the case of Kimball v. Bryant (25 Minn. 
496), though we have not before adverted to it, as it was not cited 
or alluded to upon the argument. But it seems to us that the 
principle of the decision there made may have an important 
bearing upon the case at bar, and in support of the conclusions 
to which we have arrived. 

Order affirmed.^ 



IISTHABITANTS OF MIDDLEFIELD v. CHURCH MILLS 
KNITTING CO. 

160 MASSACHUSETTS, 267. — 1894. 

Contract, to recover expenses incurred in repairing a bridge 
which defendant was bound to repair. Demurrer by defendant 
sustained. Plaintiff appeals. 

The declaration alleged that the owners of land on a stream 
wishing to raise the stream into a pond for water-power changed 
and raised the highway and built a new bridge and approaches 
under an arrangement with plaintiff whereby the owners cove- 
nanted for themselves and successors to keep the same in repair ; 
that the owners had for many years kept the same in repair; that 

' In Mott V. Oppenheimer (135 N. Y. 312), it is held that a covenant by one 
landowner for himself, his heirs, or assigns, to pay for one-half a party wall 
erected by an adjoining owner whenever he or they should make use of it, 
coupled with a further provision that the agreement should be construed as 
covenants running with the land, imposes a burden on the land of the cove- 
nantor and a benefit on the land of the covenantee which run with the land 
of each into the hands of grantees. 

Where there is no express stipulation that the covenant to pay for a party 
wall shall run with the land, it will be construed as a personal covenant. 
Cole v. Hughes, 54 N. Y. 444 ; Scott v. McMillan, 76 N. Y. 144 ; Block v. 
Isham, 28 Ind. 37. But the covenant to pay for future repairs runs with the 
laud. Sart v. Lyo7i, 90 N. Y. 663. 
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defendant was now the owner of said land, pond, and water-power, 
and had succeeded to said prior owners' rights and obligations, 
but had failed and refused to keep the bridge in repair; that 
plaintiff had of neces.sity repaired the same, but 'defendant had 
refused to repay plaintiff the cost thereof. 

Holmes, J. This is an action to recover the amount of 
damages which the plaintiff has been compelled to pay in con- 
sequence of a breach of a duty alleged to rest primarily on the 
defendant. The declaration is not in covenant, to speak in terms 
of the old forms of action, but in assumpsit, on the principle of 
Lowell V. Spaulding (4 Gush. 277), Woburn v. Henshaw (101 Mass. 
193), and other cases of that class. The mode in which the 
defendant's duty originated, whether by prescription (Regina v. 
Bucknall, 2 Ld. Eaym. 804; Bac. Abr. Highways [E.J; Angell & 
D. Highways, § 256), or by grant or covenant having the effect 
of a grant (Branson v. Coffin, 108 Mass. 175 ; Norcross v. James, 
140 Mass. 188, 190; Ladd v. Boston, 151 Mass. 585, 588), or 
otherwise (Perley v. Chandler, 6 Mass. 454, 457, 458; Lowell v. 
Proprietors of Locks and Canals, 104 Mass. 18), is one step more 
remote than when the declaration is on the covenant directly. 
However it might be in the latter case, we are of opinion that 
the duty is sufficiently alleged for the purposes of the case g,t 
bar. See Bernard v. Cafferty, 11 Gray, 10, 11; form of declara- 
tion for obstructing way, Pub. Sts., c. 167, § 94. 

It is true that, in order to overrule the demurrer, we have to 
assume the possibility that the defendant might be bound as 
assign and tenant of a quasi servient estate to perform an active 
duty created by its predecessor in title; but in view of the fore- 
going and other decisions, we are not prepared to deny that it 
might be bound in law or in equity so far as to make it liable to 
indemnify the plaintiff to the extent of simple damages. It is 
true that, in general, active duties cannot be attached to land, 
and that affirmative covenants only bind the covenantor, his 
heirs, executors, and administrators. But there are some excep- 
tions, and most conspicuous among them is the obligation to 
repair fences and highways. We do not deem it advisable to- 
discuss the law in detail until the facts shall appear more exactly 
than they do at present. If such a duty can be attached to land. 



478 OPERATION OF CONTRACT. [PART III. 

then, although ordinarily the corresponding right could not exist 
in gross, yet in the case of a way which a town is bound to keep 
in repair for the benefit of the public, the town is the natural and 
convenient protector of the obligation, and, being immortal and 
locally fixed, may enforce a covenant originally made to it with- 
out being shown to be strictly the owner of the highway as a 
quasi dominant estate, just as, conversely, a local corporation 
was bound to the terre-tenant to perform active services in 
Pakenham's case, T. B. 42 Edw. III., 3, pi. 14. 

Demurrer overruled. 



(ii.) Assignment of contractual obligation upon marriage. 
PLATNER V. PATCHIN. 

19 WISCONSIN, 333. — 1863. 

Action against Patchin and wife on a promissory note executed 
by the latter dum sola. Demurrer by wife that complaint shows 
a former action pending against her. Answer by Patchin that 
the wife still retains and possesses all her separate property. 
Motion for judgment, on the ground that demurrer and answer 
were frivolous, denied. Plaintiff appeals. 

Dixon, C. J. . . . The wife being a necessary party to the 
action to enforce the liability of the husband, and it appearing on 
the face of the complaint that there is a former action pending 
against her, her demurrer was well taken, and the motion for 
judgment for the frivolousness of the demurrer and answer 
properly denied. 

"We see nothing in the answer of the husband which merits 
serious consideration. It is obviously frivolous. The statute 
for the protection of the rights of married women, whilst it 
greatly enlarges the privileges of the wife, does not restrict the 
liability of the husband. He must pay the same as before, and 
if he does not, the creditors of the wife can sue and make him 
pay if he is able. In this particular the modern husband is twice 
happy. First, he is happy as the quiet spectator of his wife's 
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enjoyment of her property; and again he is happy in paying her 
debts, or, if he refuses, m being sued and compelled to pay. 

Order affirmed.^ 



HOWAETH V. WAEMSEE, et al. 

58 ILLINOIS, 48. — 1871. 

Action against Warmser and wife on a promissory note given 
by the wife dum sola. Judgment against defendants. Warmser 
apjjeals. 

Laweenoe, C. J. We held in Connor v. Berry (46 111. 370) 
and McMurtry v. Webster (48 111. 123) that the husband was still, 
as at common law, liable for the debts of his wife, contracted 
before marriage, notwithstanding the act of 1861, because that act 
still left to the husband the wife's earnings. Since those decis- 
ions were made, the legislature, by the act of 1869, has taken 
from the husband all control over the earnings of his wife, and 
thus swept away the last vestige of the reasons upon which the 
common law rule rested. The rule itself must now cease. Leg- 
islative action has virtually abolished it, by taking away its 
foundations and rendering its enforcement unjust. 

The judgment must be reversed and the cause remanded. 

Judgment reversed.'' 



(m.) Assignment of contractual obligation by death. 
DICKINSON V. CALAHAN'S ADM'RS. 

19 PENNSYLVANIA STATE, 227.— 1852. 

Assumpsit and covenant for lumber delivered by the adminis- 
trators of Calahan to the executors of Dickinson to apply on a 

1 Changed by Cli. 155, L. 1872; 1 ,9. & B. Ann. St. of Wis. sec. 2346. 
See, generally, Stimson's Am. St. Law, § 6402. 

"As between the creditor of the wife dum sola and the husband, the 
common law liability of the husband has not been changed by the legislation 
above referred to." — Alexander\. Morgan, 31 Ohio St. 546 (1877). 

2 See also Madden v. Gilmer, 40 Ala. 637 ; Wood v. Orford, 52 Cal. 412 ; 
Lennox v. Eldred, 65 Barb. 410. 
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contract made between Calahan and Dickinson. Defense, breach 
of contract in not delivering the full amount called for by such 
contract. Verdict for plaintiffs for full amount of claim. 

LowKiE, J. It seems to us very doubtful whether the oral 
contract could be rightly proved by the evidence that was sub- 
mitted to the jury. But admit that it could. The one party, a 
lumber manufacturer, agreed to sell to the other, a lumber mer- 
chant, all the lumber to be sawed at his mill during five years, 
and that the quantity should be equal on an average to 300,000 
feet in a year, without stipulating for any given quantity in any 
one year, and the lumber was to be paid for as delivered. Be- 
fore the five years had expired, both parties died; and now the 
representatives of the vendee seek to hold those of the vendor 
bound to perform the contract, and to set off damages for the 
breach of it against a claim for part of the lumber delivered. 

It will be seen that, in thus stating the question, we set aside 
the alleged breach in the lifetime of Calahan ; and we do this 
because the court properly instructed the jury that, under such 
a contract, Calahan was guilty of no breach in not manufacturing 
the full average quantity in his lifetime, and left it to them to 
say whether in his lifetime he had committed any other manner 
of breach. The point in controversy may be stated thus: Where 
a lumber manufacturer contracts with a lumber merchant to sell 
him a certain quantity of lumber, to be made at his mill during 
five years, for which he is to be paid as the lumber is delivered, 
and he dies before the time has elapsed, are his administrators 
bound to fulfill the contract for the remainder of the time? 

No one can trace up this branch of the law very far without 
becoming entangled in a thicket, from which he will have diffi- 
culty in extricating himself. Very much of the embarrassment 
arises from the fact that the liability of executors and adminis- 
trators has been often made to depend more upon the forms of 
action than upon the essential relations of the parties, as will be 
seen by reference to the books. Piatt on Covenants, 453; 2 Wms. 
Executors, 1060; and Viner's Ah., titles "Covenants," D. E., and 
"Executors," H. a.; Touchstone, 178. The simplicity and sym- 
metry of the law would certainly be greatly increased, and its 
justice better appreciated if in all cases where the law undertakes 
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the administration of estates, as in cases of insolvency, bank- 
ruptcy, lunacy, and death, the rules of distribution were the 
same. 

The contract in this case established a defined relation, a rela- 
tion depending for its origin and extent upon the intention of 
the parties. The question is, do the administrators of a deceased 
party succeed to that relation after the death of the party, or was 
it dissolved by that event? On this question the books give us 
an uncertain light. In Hyde v. Windsor (Cro. Eliz. 552) it is 
said that an agreement to be performed by the pgrson of the 
testator, and which his executor cannot perform, does not sur- 
vive. But here the uncertainty remains, for the acts which an 
executor cannot perform are undefined. It recognizes the princi- 
ple, however, that an executor does not fully succeed to the con- 
tract relations of his testator. 

The case of Eubson v. Drummond (2 Barn. & Add. 303, 22 
Eng. C. L. Eep. 81) is more specific; for in that case it was 
held that an agreement by a coachmaker to furnish a carriage for 
five years and keep it in repair, was personal and could not be 
assigned, and executors and administrators are assigns in law 
(Hob. 9 6. Cro. Eliz. 767; Latch. 261; Wentw. Executors 100) ; that 
being a general term, applying to almost all owners of property 
or claims, whether their title be derived by act of law or of the 
parties. And it is no objection that one may take as executor or 
administrator in certain cases where the English laws of main- 
tenance and forms of action would not allow him to take as 
•assignee in fact, for those laws do not extend to such a case, and 
they have no application here. 

In Quick Y. Ludburrow {3 Bulst. 29) it is said that executors are 
bound to perform their testator's contract to build a house, but the 
contrary is said in Wentw. Executors, 124, Vi7i. Ab. "Covenant," 
E., pi. 12, to have been declared in Hyde v. Windsor, though we 
do not find it in the regular reports of the case. 5 Co. 24; Cro. 
Eliz. 652. But these are both mere dicta. The same principle 
is repeated in Touchstone, 178, yet even there a lessee's agree- 
ment to repair is not so construed; and in Latch Rep. 261, the 
liability of executors on a contract to build is for a breach in 
the testator's lifetime. In Cooke v. Colcrafl (2 Bl. Eep. 856), a 
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covenant not to exercise a particular trade was held to establish 
a mere personal relation and not to bind executors ; and the con- 
trary is held in Hill v. Hawes, Vin. Ab., title "Executors," Y. 
pi. 4. And so executors and administrators stand on the same 
footing with assignees in fact with regard to apprentices; and 
contracts of this nature are held not to pass to either, because 
they constitute a mere personal relation, and are, therefore, not 
transferable; 2 Stra. 1266; 4 Ser. & B. 109; 1 Mass. 172; 19 
Johns. 113; 1 Bob. 519; 12 Mod. 563, 650; 5 Co. 97. 

The case most nearly resembling this is Wentiuorth v. Cock (10 
Ad. & El. 42, 37 Eng. C. L. E. 33), where a contract to deliver 
a certain quantity of slate, at stated periods, was held to bind 
the executors. This case was decided without deliberation, and 
with but little argument on the part of the executors. The 
plaintiff relied on the case of Walker v. Hull (1 Lev. 177), where 
executors were held bound to supply the place of the testator in 
teaching an apprentice his trade. But that case had long ago 
been denied in England (2 Stra. 1266), and is rejected here. Com- 
monwealth V. King, 4 Ser. & E. 109. This last case treats the 
contract as a mere personal one, that is dissolved by death, and 
regards as absurd the doctrine in Wadsworth v. Ouy (1 Keb. 820, 
and 1 Sid. 216), that the executors are bound to maintain the 
apprentice, while he is discharged from duty. 

But the authority principally relied on by the counsel in Went- 
worth V. Cock, is the Eoman law. Code Just. 8, 38, 15, and the 
commentary on it in 1 Pothier on Ohlig. 639. Yet there are few 
subjects in the Eomah law wherein its unlikeness to ours is more 
marked than in the matter of succession to personal estate, and 
therefore its example herein is almost sure to mislead. The 
difference is sufficiently indicated, when we notice that the 
Eoman executor was in all cases either the testamentary or the 
legal heir, and if he accepted the estate he was considered as 
standing exactly in the place of the decedent, and was df course 
bound for all his legal liabilities, including even many sorts of 
offenses, whether the estate was sufficient or not. He was bound 
as heir and by reason of the estate given to him, and not as one 
appointed to settle up the estate. If the heir was unwilling to 
accept the estate upon these terms, it became vacant, and the 
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prsetor appointed curators to administer for the benefit of all. It 
would seem strange that such curators should be bound to carry 
on the business of the deceased, where they are appointed to set- 
tle it up; yet how it really was does not appear. Dig. 427. 
Our statute recognizes the duty of the executor and administra- 
tor to pay all debts owing by the deceased at the time of his 
death, and this is the common principle. In another clause it 
makes the executor and administrator liable to be sued in any 
action, except for libels and slanders and wrongs done to the 
person, which might have been maintained against the decedent 
if he had lived. But this furnishes us no aid in this case, and 
was not intended to. Its purpose is to enlarge and define the 
rights of action, which, existing against the individual, should 
survive against his estate. Not contract relations and duties, 
but remedies for injuries already done, are declared to survive. 
If the decedent committed no breach of contract, he was liable to 
no action when he died, and this law cannot apply. 

We are then without any well-defined rule of law directly ap- 
plicable to this case, and are therefore under the necessity of 
deducing the rule for ourselves. The elements from which this 
deduction is to be made are the contract itself, the ordinary 
principles and experience of human conduct, the decisions in 
analogous cases, and the nature of the office of administrator. 

We repeat the question : Does such a contract establish any- 
thing more than a personal relation between the parties? This 
is a mere question of construction, depending upon the intention 
of the parties {Hob. 9; Yelv. 9; Oro. Jac. 282; 1 Biug. 225; 8 
Eng. C. L. B. 307) unless the intention be such as the law will 
not enforce. Is it probable that either party intended to bind 
his executors or administrators to such a relation? The contract 
does not say so, and we think it did not mean it ; for it would 
involve the intention that the administrators of one shall be 
lumber merchants and those of the other sawyers. The character 
of the contract demands not such a construction ; for each deliv- 
ery under it is necessarily of complete and independent articles, 
and each delivery was to be at once a finished work on each side. 
There may be cases when it is necessary that the executor or 
administrator shall complete a work already begun by the dece- 
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dent, and then they may recover in their representative charac- 
ter. 1 Grompt. & Mees. 403; 3 Mees. & W. 350; 2 Id. 190; 3 
W. & Ser. 72. But here every act of both parties was complete 
in itself. Prom the contract itself, and from the ordinary prin- 
ciples of human conduct, we infer that neither party intended 
the relation to survive. 

A contrary view is incompatible, in the present case, with the 
office of administrator; for it would require him to have the 
possession of the saw-mill in order to fulfill the contract; and yet 
administrators have nothing to do with the real estate, unless 
the personal estate is insufficient to pay the debts, and therefore 
they cannot perform. It is incompatible with the general duties 
of administrators, in that it would require them to carry on the 
business left by the decedent, instead of promptly settling it up; 
it would require him to satisfy claims of this character within a 
year, or begin to do so, while the law forbids him to do so except 
at his own risk ; and it might hang up the estate to a very pro- 
tracted period. We are therefore forbidden to infer such an 
intention, and possibly to enforce it even if it appeared. 

The inference is further forbidden by the spirit of analogous 
cases. It would seem absurd to say that the administrator of a 
physician, or author, or musician could be compelled to perform 
their professional engagements, no matter how the contract might 
be expressed. The idea is ludicrous. Yet it has been supposed 
that an administrator might take the place of his intestate in 
teaching an apprentice to be a surgeon, or saddler, or shoemaker, 
or mariner, or husbandman, or in demanding services from an 
ordinary laborer ; but the idea was rejected by the court On what 
ground? Most certainly not that no one else could be got to take 
the place of the decedent; but on the ground that no such substi- 
tution was intended by the contract, together perhaps with the 
feeling of the incompatibility of such a substitution with the 
duties imposed by law upon administrators. The law trusts 
people to settle up estates on account of their honesty and gen- 
eral business capacity, and not for any peculiar scientific or 
artistic skill, and the State does not hold itself bound to furnish 
such abilities. Some people may suppose that it requires no 
great skill to manufacture boards, if one has the material and 
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machinery; but still we cannot suppose that the deceased was 
contracting for any kind of skill in his administrators. For 
these reasons the court below was right in declaring in substance, 
that the administrators were liable only for breaches committed 
by the intestate in his lifetime, and the same principle applies 
to the death of either party. These views set aside some of the 
exceptions as entirely unimportant, and in the others we dis- 
cover no error, and no principle that calls for any special remarks. 

Judgment affirmed. - 

1 See Lacy v. Getman, 119 N. Y. 109 (contract of service) : Wade v. Kalb- 
fleisch, 58 N. Y. 282 ; Chase v. Fits, 132 Mass. 359. Cf. Allen y. Baker, 86 
N. C. 91 (breach of contract of marriage) : Siler v. Ch-ay, 86 N. C. 566 (con- 
tract to care for and support another). Cf. Janin v. Browne, 59 Cal. 37. 
See also Adams Badiator & Boiler Co. v. Schnader, 156 Pa. St. 394, post, 
p. 549. 

For cases indicating a less stringent rule than that applied in the principal 
case, see Drummond v. Crane, 159 Mass. 577 ; Billings'' Appeal, 106 Pa. 
St. 65& 
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CHAPTER III. 

JOINT OBLIGATIONS. 

§ 1. Joint promises. 

(i . ) Jo int promisors. 

BEAGG V. WETZELL. 
8 BLACKFORD (Ind.), 95. — 1839. 

Blackfobd, J. This was an action of debt for money lent, 
brought by Zacheus Wetzell against Wilson Bragg. The suit 
originated before a justice of the peace. The justice gave judg- 
ment for the plaintiff, and the defendant appealed. 

In the Circuit Court, the defendant moved to dismiss the cause, 
on the ground that one Smith ought to have been joined as a 
defendant in the suit. The motion was overruled. The cause 
■was submitted to the court, and a judgment rendered for the 
plaintiff. 

The writ was issued against Bragg alone. The declaration is 
as follows: 

" The plaintifP complains of Wilson Bragg and Seneca Smith, part- 
ners, trading under the firm of Bragg & Smith, of a plea that they 
render unto him $100, which to him they owe, and from him unjustly 
detain ; for that whereas the defendants, heretofore, to wit, on the 27th 
of June, 1837, at, etc., were justly indebted to the plaintiff in the sura of 
$100, for so much money lent to the defendants by the plaintiff, and 
at their special instance and request ; yet the defendants, though often 
requested, have not, nor has either of them, paid the said sum of money, 
or any part thereof, to the plaintiff ; but to pay the same and every part 
thereof, the defendants have at all times refused, and still do refuse, to 
the damage," etc. 

The plaintiff here shows by his declaration, that Smith, who is 
not sued, is a joint party to the contract with the defendant, and 
that Smith is living. It is impossible, under these circumstances, 
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that the plaintiff can recover. It is true, that since the case of 
Bice V. Shute (5 Burrow, 2611), the facts that there is a joint con- 
tractor not sued, and that he is alive, are generally required to 
be pleaded in abatement; but that rule has no application to cases 
like the one before us. H»re the plaintiff, in his declaration, 
admits those facts, and shows that he has no right to sue the 
defendant alone. The suit should have been dismissed. The 
non-joinder, in such a case as this, may be taken advantage of on 
a motion in arrest of judgment. Saund. 291 b, note 4. Or it 
may be assigned for error. Ohitty's Plead. 53. 

The judgment is reversed and the proceedings subsequent to 
the motion to dismiss the cause set aside, with costs. Cause 
remanded, etc.^ 



HALE V. SPAULDING et al. 

145 MASSACHUSETTS, 482. — 1888. 

Contract upon an instrument under seal by which the defend- 
ants, six in number, agreed to pay the plaintiff, on demand, six- 
sevenths of any loss which he might suffer as indorser of a 
certain note. 

Defendant Saltmarsh filed an answer alleging that, since the 
execution of the instrument sued on, plaintiff had executed and 
delivered the following instrument, under seal, to one of the 
joint obligors : 

"Received of L. V. Spaulding f 1060.84, in full satisfaction for 
his liability on the document," etc. (describing it). 

It appeared in evidence that plaintiff had settled with each of 

1 A joint demand cannot be set oft against a separate demand. Elliott v. 
Belli 37 W. Va. 834. 

" Wherever an obligation is undertaken by two or more persons, it is the 
general presumption of law that it is a joint obligation. Words of express 
joinder are not necessary for this purpose ; but, on the other hand, there 
should be words of severance, in order to create a several responsibility." 
— Alpaugh v. Wood, 53 N. J. L. 638, 644. See also Elliott v. Bell, 37 "W. 
"Va. 834. But contracts which would be joint by the common law are, in 
many States, required by statute to be construed as joint and several. Stim- 
son's Am. St. L., § 4113. 
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the defendants, except Saltmarsh, for their proportionate part 
of the liability, and executed the paper to Spaulding. Plaintiff 
offered to prove that there was no intention to release Saltmarsh, 
but the court held the offer immaterial, and directed a verdict 
for defendant. • 

C. Allen, J. The words "in full satisfaction for his lia- 
bility " import a release and discharge to Spaulding, and, the 
instrument being under seal, it amounts to a technical release. 
The plaintiff does not controvert the general rule, that a release 
to one joint obligor releases all. Wiggin v. Tudor, 23 Pick. 434, 
444; Goodnow v. Smith, 18 Pick. 414; Pond v. Williams, 1 Gray, 
630, 636. But this result is avoided when the instrument is so 
drawn as to show a contrary intention. 1 Lindl. Part. 433; 2 
CJiit. Con. (11th Am. ed.) 1154 et seq. ; Ex parte Good, 5 Ch. D. 
46, 55. The difficulty with the plaintiff's case is, that there is 
nothing in the instrument before us to show such contrary 
intention. Usually a reservation of rights against other parties 
is inserted for that purpose; or the instrument is put in the 
form of a covenant not to sue. See Kenworthy v. Sawyer, 125 
Mass. 28; Willis v. De Castro, 4 C. B. (N. S.) 216; NoHh v. 
Wakefield, 13 Q. B. 536, 541. Parol evidence to show the actual 
intention is incompetent. Tuckerman v. Newhall, 17 Mass. 580, 
585. The instrument given in this case was a mere receipt under 
seal of money from one of several joint obligors, in full satisfac- 
tion of his liability on the document signed by himself and others. 
There is nothing to get hold of to show an intent to reserve 
rights against the others. He might already have discharged 
each of them by a similar release. 

Exceptions overruled.^ 

1 Nothing short of a technical release under seal will operate to discharge 
a joint obligor. Bowley v. Stoddard, 7 Johns. 210 ; Catskill Bank v. Mes- 
senger, 9 Cow. 38; Crane v. Ailing, 15 N. J. L. 423 ; Kidder v. Kidder, 33 
Pa. St. 268, post, p. 625. Though if the release be upon payment in full by 
one of the joint obligors, the result would seem to be otherwise. Ooss v. 
Ellison, 136 Mass. 503. The rule has been modified by statute in some 
States. Stimson's Am. St. L., § 5013. 

"A covenant not to sue a sole debtor may be pleaded as a general release 
in bar, to avoid circuity of action. But if he be one of two or more debtors, 
such covenant cannot be pleaded in bar, and if he should be sued contrary 
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JEFFRIES V. FEEGUSON, Administrator. 
87 MISSOURI, 244.— 1885. 

Black, J. C. S. Jeffries and James N. Inge were sureties on 
a note given by Chas. E.. Jeffries to one Eoberts. Before and 
after judgment on the note, C. S. Jeffries paid off the debt, and 
then presented his demand to the Probate Court, asking to have 
the one-half of the amount so paid, first deducting the proceeds 
of certain securities, allowed against the estate of Inge, the co- 
surety. The contention that plaintiff could only sue in a court 
having full and complete equity jurisdiction is not well taken. 
Courts of law have adopted the equitable doctrine of contribution, 
and award relief to one surety who has paid more than his share. 
The surety paying the debt may have his action at law against 
the other surety for any excess which he has paid over his pro- 
portionate share. Van Petten v. Richardson, 68 Mo. 380. The 
plaintiff's demand was allowed by the Probate Court, and he 
again recovered in the Circuit Court, to which the ease was 
appealed. We have examined the evidence and are satisfied the 
estate received all credits to which it was entitled. 

The judgment is affirmed. All concur.^ 

to the terms of it, he must pursue his remedy by an action upon the cove- 
nant." — Wells, J., in McAllester v. Sprague, 34 Me. 296, 298. 

A judgment rendered against one of several joint debtors in an action 
against him alone is a bar to an action against the others. Mason v. Eldred, 
6 Wall. 231 ; Candee v. Smith, 93 N. Y. 349 ; Heekemann v. Toung, 134 
N. Y. 170. See Stimson^s Am. St. L., § 5015, for statutory modifications. 

The death of one of several joint debtors extinguishes the liability as to 
him and the survivors alone are liable. Torks v. Peck, 14 Barb. (N. Y.) 
644 ; Foster v. Hooper, 2 Mass. 572. Contra : Eldred v. Bank, 71 Ind. 543 ; 
and the common law rule has now been generally modified by statute. 
Stimson's Am. St. L., § 4113. 

As to revival of joint promises barred by the statute of limitations upon 
payment or promise by one of the joint parties, see Shoemaker v. Benedict, 
11 N. Y. 176. 

'^Accord: Chipman v. Morrill, 20 Cal. 131 ; Burhin v. Kuney, 19 Oregon, 
71 ; Norton v. Goons, 3 Den. (N. Y.) 132 ; Chaffee v. Jones, 19 Pick. 260. 

" Contribution is not founded upon, although it may be modified by, con- 
tract. The right to it is as complete in the case where the sureties are 
unknown to each other, as in any other. The law following equity will 
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(ii.) Joint promisees. 
SWEIGART V. BERK et al. 

8 SERGEANT & RAWLE (Penn.), 308. — 1822. 

Action of debt on a bond. Judgment for plaintiffs. 

The bond was given by defendant to " the widow and heirs and 
legal representatives of Peter Berk, deceased," conditioned to be 
void " if the said Sweigert should pay to the said widow and heirs 
and legal representatives of the said Peter Berk one thousand 
pounds, gold or silver coin, lawful money of Pennsylvania, at or 
immediately after the death of Margaret Berk, widow of the said 
Peter Berk, deceased, or to the said deceased's heirs or repre- 
sentatives, in equal shares alike, with lawful interest for the 
same to be paid annually unto the said Margaret Berk, during 
her natural life," etc. 

The statement of the cause of action averred the death of 
Margaret Berk, and that the plaintiffs were seven of the tej;i 

imply a promise to contribute, in order to afford a remedy. But as this is in 
most instances a fiction, in aid of an equitable riglit, it will never be toler- 
ated where the relation upon which the equity is founded is wanting." 

— Gardiner, C. J., in Tobias v. Sogers, 13 N. Y. 59, 66. 

" An action at law by a surety for contribution must be against each of 
the sureties separately for his proportion, and no more can be recovered, 
even where one or more are insolvent. In the latter case, the action must 
be in equity against all the co-sureties for contributions, and, upon proof of 
the insolvency of one or- more of the sureties, the payment of the amount 
will be adjudged among the solvent parties in due proportion." — Miller, J., 
in Masterly v. Barber, 66 N. Y. 433, 439. 

" We have often held, as between the creditor and the estate of a deceased 
surety, that the joint obligation of the latter ended with his death. We are 
not yet prepared to decide that hig several obligation, originating at the date 
of the common signature, to contribute ratably to the payments compelled 
from his associates, also terminates at his death. . . . The justice of such a 
rule is apparent. Originating in equity, it has been grafted upon the law 
with the aid of an implied promise to secure the legal remedy. We see no 
reason to reverse it, but every consideration of equity and justice leads us 
rather to maintain and enforce it." — Finch, J., in Johnson v. Harvey, 84 
N. Y. .863, 366, 367. 

" It is vrell settled that one surety has a claim against another, for contri- 
bution for any sum he may be compelled to pay, although such co-surety 
may have been discharged from liability primarily upon the same contract." 

— Peters, J., in Hill v. Morse, 61 Me. 541, 544. 
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children of Peter Berk, and each entitled to one hundred pounds 
of the one thousand pounds promised by defendant. 

TiLGHMAN, C. J. It appears by the plaintiffs' own showing, 
that the bond was given to ten obligees jointly, all of whom are 
living, and the action is brought by only seven of them. I am 
at a loss to conceive on what principle the action can be sup- 
ported. It is well settled that if a bond be given to several 
obligees they must all join in the action, unless some be dead, 
in which case that fact should be averred in the declaration. 
And if it appear on the face of the pleadings that there are other 
obligees living who have not joined in the action, it is fatal, on 
demurrer or in arrest of judgment. The authorities on this 
point are numerous, and will be found collected in 1 Saund. 
291 f. The counsel for the plaintiffs has urged the inconven- 
ience of this principle when applied to the bond in suit, where 
it appears, by the condition, that ten persons have separate 
interests, and it may be that some of them have received their 
shares- before the commencement of this suit. There is very 
little weight in that argument. The acceptance of the bond was 
the voluntary act of the obligees, and if people will enter into 
contracts which are attended with dif&culties, they have no right 
to expect that established principles of law are to be prostrated 
for their accommodation. But in truth, there is very little difii- 
culty in the case The action may be brought on the penalty of 
the bond, in the name of all the obligees, and the judgment 
entered in such a manner as to secure the separate interest of; 
each. The action may be supported although some of the 
obligees have received their shares, because the bond is forfeited 
unless they have all been paid. 

It was objected that those who had been paid might refuse to. 
join in the action, or might release the obligor. But the court 
would permit those who are unpaid to make use of the names of 
the other obligees, against their consent; neither would their 
release be suffered to be set up in bar of the action. It may be 
resembled to the case of an assigned chose in action, where the 
action is brought in the name of the assignor, for the use of the 
assignee; there the release of the assignor would not be 
regarded. A release, in such case, would be a collusion between 
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the assignor and assignee [debtor] to defraud a third person, and 
therefore void. It is unnecessary to decide -whether each of the 
obligees, in the present case, could have supported a separate 
action for his separate interest, appearing on the face of the 
condition. I will only say that such an action would be hazard- 
ous. But this action has not been brought for the separate 
interest of any one. Seven of the obligees have joined in it. So 
that it is neither joint nor several. On no principle, therefore, 
can the action be supported. There were several other points 
discussed in the argument, in which the court will give no 
opinion. 

The judgment of the Court of Common Pleas must be reversed, 
and restitution awarded. 

Judgment reversed and restitution awarded.^ 



§ 2. Joint and several promises. 

(i.) Joint and several promisors. 

CUMMINGS et al. v. THE PEOPLE, &c. 

50 ILLINOIS, 132. — 1869. 

Action of debt on a sheriff's bond. Judgment for plaintiff. 

The declaration averred five obligors, but no process issued 
against one of them. 

Mb. Chief Justice Beeese. . . . The next objection is,' 
that as the bond in suit was a joint and several bond, suit should 
be brought against all the obligors, or against each co-obligor 
severally, and not against an intermediate number. 

1 Accord : Ehle v. Purdy, 6 Wend. (N. Y.) 629 ; Farni v. Tesson, 1 Black 
(U. S.) 309. 

A release by one of several joint promisees is, in the absence of collusion 
and fraud, a bar to an action by the others. Fierson v. Hooker, 3 Johns. 
(N. Y.) 68 ; People ex rel. Eagle v. Keyser, 28 N. Y. 228 ; Myriok v. Dame, 
9 Cush. (Mass.) 248. 

Upon the death of a joint promisee the right of action vests in the sur- 
vivors. Crocker v. Beal, 1 Lowell (U. S. C. C), 416 ; Murray v. Mum/ord, 
6 Cow. (N. Y.) 441 ; Indiana &c. Sy. v. Adamson, 114 Ind. 282 ; Donnell 
V. Hanson, 109 Mass. 576. 
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There is no averment in the declaration that Argo was dead 
at the time of the commencement of the suit. The rule is, if 
one of the joint obligors be dead, it is not necessary to notice 
him in the declaration, nor need the survivors be declared against 
as such, but they may be sued, as if they alone were primarily 
liable. 1 Ch. PI. 43. To the same effect is Richards v. Heather, 
1 Barn. & Aid. 29, and Mott v. Petrie, 15 Wend. 318. The rea- 
son is obvious. The rule being that on a joint and several obli- 
gation, executed by more than two persons, one may be sued, 
or all, but not an intermediate number; therefore, if one of the 
co-obligors be not named in the declaration, those who are sued 
may plead the fact in abatement. To such a plea the plaintiff 
could reply, that such co-obligor was dead before the commence- 
ment of the suit, as that would be a matter in pais. 

It is averred, in this declaration, that Argo executed the bond 
as one of the sureties; but the defendants in error say, in the 
brief of counsel, that he was dead at the time the suit was com- 
menced. If this was so, then it should not have been alleged in 
the declaration that he executed the bond, but having alleged it 
the question is presented, is not the declaration defective by 
reason of his non-joinder in the action, and cannot advantage be 
taken of it by motion in arrest of judgment, or an error? 

The defendants in error contend that, though Argo might be 
living, and should have been made a party, it is too late now to 
make the objection — it should have been made by plea in abate- 
ment, and cannot be raised on error. 

It is admitted, if the defendants in error had not alleged- in 
their declaration that the defendants therein, together with Argo, 
executed the bond, the defendants would have been required to 
plead his non-joinder in abatement. But the fact appears on the 
face of the declaration ; a plea, therefore, was not necessary to 
bring it before the court. Why inform the court by plea of a 
fact which the plaintiff himself places on the record? This de- 
fect in the declaration could have been reached by general 
demurrer, or by motion in arrest of judgment, and can now be 
availed of on error. 

Plaintiffs, by their own showing, inform the court there is 
another joint obligor, who has not been joined in the action; it 
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was patent of record, and no plea was necessary to bring the 
fact before the court. 1 Ch. PI. 46 ; 2 Sanders 9, note 10 to the 
case of Jeffreson v. Morton et al. ; Cobell v. Vaughan, 1 Id. 291, 
in note ; Wliitaker v. Toung, 2 Cowen, 569 ; Horner v. Moor, cited 
in 5 Burrow, 2614; Leftwick v. Berkeley, 1 Hen. & Munf. 61 ; Newell 
V. Wood, 1 Munf. 655; Harwood et al. v. Roberts, 6 Maine, 441. 

The rule is well settled that matters in pais only need be 
pleaded. This is matter of record. 

This record shows a joint and several bond executed by five 
persons, four of whom are sued. This appearing on the face of 
the declaration, the case is brought within the principle of the 
cases above cited, and about which there can be no doubt. 

For this error the judgment must be reversed. 

Judgment reversed.^ 



BANGOR BANK v. TREAT et al. 
6 GREENLEAF (6 Maine), 207. — 1829. 

Mellen, C. J. This is an action of assumpsit and the decla- 
ration states that the note was signed by the defendants and Allen 
Gilman jointly and severally; and that a judgment had been 
recovered on the note against Gilman in a several action against 
him. The defendants have moved in arrest of judgment on 
account of the joinder of them in the present suit. 

When three persons by bond, covenant, or note jointly and 
severally contract, the creditor may treat the contract as joint 
or several at his election, and may join all in the same action or 
sue each one severally; but he cannot, except in one case, sue two 
of the three, because that is treating the contract neither as joint 
or several. But if one of the three be dead, and that fact be 
averred in the declaration, the surviving two may be joined. 

In the present case Gilman is living. The plaintiffs contend 
that as judgment had beeh recovered against him, such judgment 

1 "The rule is elementary that when an obligation is joint as well as 
several, all must be proceeded against jointly, or each severally. There is 
no authority for suing three out of four joint makers." — Champlin, J., in 
Fay & Co. v. Jtriks &, Co., 78 Mich. 312. See also State v. Chandler, 79 
Maine, 172. 
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entitled them to join the other two in the same manner as though 
he was dead. This is not so. When they sued Gilman alone, 
they elected to consider the promise or contract as several ; and 
having obtained judgment they are bound by such election. In 
case of death, the act of God has deprived the party of the power 
of joining all the contractors, but he may still consider the con- 
tract as joint, and sue the surviving two. 

The plaintiffs have disabled themselves from maintaining this 
action by their former one. 1 Saund. 291 e. The objection is 
good on arrest of judgment where the fact relied on by the de- 
fendants appears on the record, as in the present case. 

Judgment arrested.^ 

1 "The rule that a judgment upon a joint obligation merges the cause of 
action, and works a release of a joint obligor against whom no judgment is 
taken, does not apply to a joint and several note." — Giles v. Canary, 99 Ind. 
116. See also Hix v. Davis, 68 N. C. 231. 

"Even without satisfaction, a judgment against one of two joint con- 
tractors is a bar to an action against the other, within the maxim transit in 
rem judicatum ; the cause of action being changed into matter of record, 
which has the effect to merge the inferior remedy in the higher. King v. 
Roare, 13 M. & W. 504. 

" Judgment in such a case is a bar to subsequent action against the other 
joint contractor because, the contract being merely joint, there can be but 
one recovery, and consequently the plaintiff, if he proceeds against one only 
of two joint promisors, loses his security against the other, the rule being 
that by the recovery of the judgment the contract is merged, and a higher 
security substituted for the debt. Hobertson v. Smith, 18 Johns. (N. Y.) 
477 ; Ward v. Johnson, 13 Mass. 149 ; Cowley v. Patch, 120 Id. 138 ; Mason 
V. Mdred et al., 6 Wall. 231. 

"But the rule is otherwise where the contract or obligation is joint and 
several, to the extent that the promisee or obligee may elect to sue the prom- 
isors or obligors jointly or severally ; but even in that case the rule is subject 
to the limitation, that if the plaintiff obtains a joint judgment, he cannot 
afterwards sue them separately, for the reason that the contract or bond is 
merged in the judgment ; nor can he maintain a joint action after he has 
recovered judgment against one of the parties in a separate action, as the 
prior judgment is a waiver of his right to pursue a joint remedy." — Mr. 
Justice Clifford, in Sessions v. Johnson, 95 U. S. 347, 348. 
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MAY V. HANSON et al. 

6 CALIFORNIA, 642. — 1856. 

Action against Hanson and Tall personally, and Dewey as 
administrator on a joint and several bond executed by Hanson, 
Fall, and Dewey's intestate. Demurrer sustained. 

Mb. Chief Justice Mukeay. The demurrer was properly 
sustained upon the second ground, because the administrator of 
Dewey ought not to have been joined. In actions upon joint and 
several contracts or obligations, an administrator cannot be 
joined with the survivors, because one is joined de bonis testat'oris 
and the other de bonis propiis. Humphreys v. Yale, 5 Cal. 173. 

It is said the demurrer was sustained on a different ground in 

the court below. It makes no difference, as this was one of 

the causes of demurrer assigned below. 

Judgment affirmed.' 



(w.) Joint or several promisees. 
WILLOUGHBY v. WILLOUGHBY. 

5 NEW HAMPSHIRE, 244. — 1830. 

Assumpsit. Plaintiff nonsuited. The action was on a note 
as follows : 

" HoLLis, June 25, 1828. 
" For value received, I promise to pay Washington or Joseph Wil- 
loughby $200 on demand, with interest. 

"John Willoughby." 

By the Court. We are of opinion that the note in this case 
is evidence of a contract with W. and J. Willoughby, and that 
or in the note must be understood to mean and. 

Such being the purport of the note upon the face of it, this 
action cannot be maintained upon it, and the nonsuit must 
stand. Blanckenhagen and another v. Blundell (2 B. & Aid. 417) 
was an action on a note which was described in the declaration 

1 See also Eggleston v. Buck, 31 111. 254. 
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as payable to J. P. Darner, or the plaintiffs, and the suit was, 

like this, brought in the name of the plaintiffs without joining 

J. P. Darner. The cause was decided in favor of the defendant 

upon a demurrer to the declaration. But Bailey, J., intimated 

that an action might be maintained upon the note in the name 

of all the payees. 

Judgment on the nonsuit.^ 



BOGGS V. CUETIN et al. 

10 SERGEANT & EAWLE (Penn.), 211. — 1823. 

Assumpsit for money paid to the use of defendant (plaintiff in 
error). Judgment for plaintiffs (defendants in error). 

Defendant owed the firm of Duncan & Foster, and the plaintiffs, 
J. & D. Mitchel, and Curtin & Boggs, gave their joint note for 
the amount, and afterwards paid it. Defendant settled with 
J. & D. Mitchel, who gave him a receipt in full. 

Gibson, J. The action of assumpsit must be joint or several, 
accordingly as the promise on which it is founded is joint or 
several. Where the promise is express, there can be little diffi- 
culty in determining to which class it belongs, as its nature 
necessarily appears on the face of the contract itself; and if it 
be joint, all to whom it is made must, or at least may, sue on 
it jointly, and after having recovered, settle among themselves 

1 " One and the same contract, whether it be a simple contract or a contract 
hy deed, cannot be so framed as to give the promisees or covenantees the right 
to sue upon it both jointly and separately." — Dicey on Parties, pp. 110, 111. 

" Where a covenant is in its terms expressly and positively joint, the 
covenantees must join in an action upon it, although as between themselves 
their interest is several." — Clapp v. Pawtucket Inst, for Saving, 15 R. I. 
489, 494. See also Seymour v. Western P. Go., 106 U. S. 320. 

" When the legal interest in a covenant and in the cause of action thereon 
is joint, the covenant is joint, although it may, in its terras, be several or joint 
and several." — Gapen v. Barrows, 1 Gray (Mass.), 376, 379. 

"As the language of the promise is not expressly joint, but, to say the 
least, may be construed to be joint or several, it should, according to the 
authorities cited, be held several, because the interest of the promisees is 
several." — Emmeluth v. Home Benefit Ass^n, 122 N. Y. 130, 134. See also 
Jacobs V. Davis, 84 Md. 204 ; Ludlow v. McGrea, 1 Wend. (N. Y.) 228. 

EK 
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the proportion of the damages to which each is respectively 
entitled : as in the case put in the note to Cory ton v. Lithebye (2 
Saund. 116 a, note 2), where there was a promise to two, in 
consideration of £10 to procure the re-delivery of their several 
cattle which had been distrained. But an implied promise, being 
altogether ideal and raised out of the consideration only by 
intendment of law, follows the nature of the consideration; and 
as that is joint or several, so will the promise be ; as in the case 
of the implied promise to contribute, which arises in favor of 
sureties, or persons who have, paid a debt for which, along with 
others, they were jointly liable, and on which they cannot sue 
jointly, but each has a separate action, for what he has paid 
beyond his aliquot part. Oraham v. Bohertson, 2 T. R. 282; 
Brand & Herbert v. Boulcott, 3 Bos. & P. 236. 

Now, in an action for money paid, laid out, and expended, to 
the defendant's use, actual payment without regard to the liability 
under which it was made is the consideration of the assumpsit. 
It is because the plaintiif has paid, not because he was bound to 
pay, that the law implies a promise, the obligation to pay only 
supplying the place of a precedent request, which would other- 
wise be necessary. The criterion, therefore, is not whether the 
plaintiffs were jointly liable to pay the debt, but whether they 
actually paid it jointly. If one has paid the whole, it would 
be clear that all could not sue. But joint payment can be made 
only with joint funds; for each must contribute to the whole, and 
as payment with the money of the one cannot be payment by the 
other, there must necessarily be an undivided interest in the fund 
out of which the money comes ; otherwise, there will separately 
be payment by each, of particular parts of the debt. 

Now there was no evidence that the defendant's debt was paid 
with funds held in common by the respective firms of Curtin 
& Boggs, and of J. & D. Mitchel. The receipt of Duncan 
& Foster contains no assertion of the fact, nor would it be evi- 
dence against the defendant if it did. On the other hand, the 
receipt of J. & D. Mitchel, to the defendant, for the part which 
they had advanced, shows that they considered it to have been 
their separate property ; for had it been the joint property of the 
two firms when it was paid out, it would hardly have been treated 
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as the separate property of either when it was returned, as that 
would have had the effect of securing the one, and of casting the 
risk of recovering what remained due on the other. Then, under 
the pleadings, payment out of a common fund was a necessary 
part of the plaintiff's case and one which they were bound to 
prove ; and having failed to prove it, the defendant was entitled 
to a direction that they had not made out a case on which they 
ought to recover. 

The remaining point was not necessarily involved in the cause, 
and need not have been stirred if the court below had given the 
direction required. It is unnecessary, therefore, to decide it here. 

Judgment reversed. 



Paet IY. 
THE INTERPEETATION OF CONTRACT. 

CHAPTER I. 

ETJLES RELATING TO EVIDENCE. 

§ 1. Proof of document. 

STORY V. LOVETT. 

1 E. D. SMITH (N. Y. C. P.), 153. — 1851. 

Action for conversion. Judgment for plaintiff. Defendant 
appeals. 

Plaintiff claimed to be the mortgagee of the property in ques- 
tion. The mortgage was produced and the mortgagor testified 
that it had been executed by him. The execution was in the 
presence of a subscribing witness, who was not called. Defend- 
ant objected to this testimony. 

Woodruff, J. The rule that the execution of an instrument 
must be proved by the subscribing witness, if there be one liv- 
ing, competent to testify, and within the jurisdiction of the 
court, is inflexible. The adverse party has an undeniable right 
to require him who offers the instrument in evidence, to call the 
person who was chosen to attest the fact of the execution, that 
he may, by cross examination, elicit all the attending circum- 
stances. The oath of the grantor, obligor, or mortgagor, cannot 
be substituted. Hollenback v. Fleming, 6 Hill, 303; Henry v. 
Bishop, 2 Wend. 575; 2 Gh-eenl. Ev., § 569. 

It would not be difficult to assign other reasons why the plain- 
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tiff was not entitled to recover on the case exhibited at the trial, 
but the above is a sufficient reason for reversing the judgment. 

The judgment must be reversed.' 



COLBY V. DEARBOEN et oH. 

59 NEW HAMPSHIRE, 326. — 1879. 

Writ of entry. 

Clark, J. Both parties claim title to the demanded premises 
under Kimball C. Prescott. The plaintiff's title is derived from 
a levy founded on an attachment made June 24, 1873. The 
defendants are in possession, claiming title under a mortgage, 
executed by Prescott, February 14, 1873, and recorded February 
20, 1873, more than four months prior to the date of the plaintiff's 
attachment; and therefore if the mortgage is valid, the defendants 
are in possession under a title prior to the plaintiff's. The 
plaintiff contends that the mortgage is void for uncertainty in 
the description of the note secured by it, the amount of the note 
not being stated in the condition of the mortgage. The consid- 

1 See N. T. Code Civ. Proc, §§ 935-937 ; for typical legislation, see Cal. 
Code Civ. Proc, §§ 1929-1951 ; Mass. Pub. St., c. 167, § 21 ; III. B. S., c. 
110, § 34. 

"The English rule requires that the execution of an attested writing shall 
he established by the testimony of the attesting witness, or, in case of his 
death, disability, or absence from the jurisdiction, by proof of his hand- 
writing. Barnes v. Trompowsky, 7 T. K. 205 ; Call v. Dunning, 4 East, 
53 ; The King v. Harringieorth, 4 M. & S. 350 ; Whyman v. Garth, 8 Exch. 
803. In this country the English rule has been closely adhered to in some 
States, while in others it has been variously modified and restricted. Brig- 
ham V. Palmer, 3 Allen, 450 ; Hall v. Phelps, 2 Johns. 451. It has been 
held in this State that when an attestation is not necessary to the operative 
effect of the instrument, proof of the handwriting of a witness who cannot 
he produced may he dispensed with, and the paper be received in evidence 
upon proof of the hand of the contracting party. Sherman v. Transporta- 
tion Co., 31 Vt. 162."— Munson, J., in Sanborn v. Cole, 63 Vt. 590, 593. 

"It is an established rule of evidence, and often recognized, that a deed 
more than thirty years old may be given in evidence without proof of its 
execution when found in the possession of the party claiming under it, 
and the possession of the thing conveyed has followed the conveyance." — 
Stockbridge v. West Slockbridge, 14 Mass. 257 ; Clark v. Owens, 18 N. Y. 434. 
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eration of the mortgage is $400, and the coadition is the payment 
of a note of even date with the mortgage, payable in four months 
from date, with interest. The court received parol evidence 
showing that the note intended to be secured by the mortgage' 
was a note for $400, bearing the same date as the mortgage, and 
payable in four months from date, with interest. This evidence 
was rightfully received. Benton v. Sumner, 67 N. H. 117; 
Cushman v. Luther, 53 N. H. 563; Bank v. Boberts, 38 N. H. 
23; Melvin v. Fellows, 33 N. H. 401; Boody v. Davis, 20 N. H. 
140. The mortgage being valid, there must be 

Judgment for the defendants.^ 



O'DONNELL v. LEBMAN. 

43 MAINE, 158. -r 1857. 

[Eeported herein at p. 100.] 



§ 2. Evidence as to fact of agreement. 

EEYNOLDS ^. EOBINSON et al. 
no NEW YORK, 654.— 1888. 

Action for damages for breach of an alleged contract for the 
purchase by plaintiff, and sale by defendants, of a quantity of 
lumber. Judgment for defendants reversed at General Term. 
Defendants appeal. 

Andeews, J. The finding of the referee, which is supported 
by evidence, to the effect that the contract for the purchase and 
sale of the lumber on credit, contained in the correspondence 
between the parties, proceeded upon a contemporaneous oral 
understanding that the obligation of the defendants to sell and 
deliver was contingent upon their obtaining satisfactory reports 
from the commercial agencies as to the pecuniary responsibility 
of the plaintiff, brings the case within an exception to the gen- 
eral rule that a written contract cannot be varied by parol 

1 Accord : Wilson v. Tucker, 10 R. I. 578. 
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evidence, or rather it brings the case within the rule, now quite 
well established, that parol evidence is admissible to show that 
a written paper which, in form, is a complete contract, of which 
there has been a manual tradition, was, nevertheless, not to 
become a binding contract until the performance of some condi- 
tion precedent resting in parol. Pym v. Campbell, 6 El. & Bl. 
370; Wallis v. Littell, 11 C. B. (N. S.) 368; Wilson v. Powers, 131 
Mass. 639; Seymour r. Cowing, 4 Abb. Ct. App. Dec. 200; Benton 
r. Martin, 52 N. Y. 570; Juilliard v. Chaffee, 92 Id. 535, and cases 
cited; Taylor on Ev., § 1038; Stephen's Dig. Ev., § 927. Upon 
this ground, we think the evidence of the parol understanding, 
and also that the reports of the agencies were unsatisfactory, was 
properly admitted by the referee and sustained his report, and 
that the General Term erred in reversing his judgment. It is 
perhaps needless to say that such a defense is subject to sus- 
picion, and that the rule seated should be cautiously applied to 
avoid mistake or imposition, and confined strictly to cases clearly 
within its reason. 

The order of the General Term should be reversed, and the 
judgment on the report of the referee affirmed. 

All concur. Order reversed and judgment affirmed.-' 



3. Evidence as to the terms of the contract. 

a. Supplementary and collateral terms. 
WOOD V. MOEIARTY. 

15 RHODE ISLAND, 518. — 1887. 
[Reported herein at p. 430.] ^ 



1 Accord : Westman v. Krumweide, 30 Minn. 313 ; Blewitt v. Boorum, 
142 N. Y. 357 (sealed instrument). See for subsequent parol agreement, 
Brown v. JEverhard, 52 Wis. 205; Homer v. Ins. Co., 67 N. Y. 478. That 
strangers to the contract may vary or contradict it by parol, see Kellogg v. 
Tompson, 142 Mass. 76. 

^ See also Chapin v. Dobson, 78 N. Y. 74 ; Nmimherg v. Young, 44 N. J. 
L. 331 ; Hale v. Spaulding, 145 Mass. 482, ante, p. 487 ; Van Brunt v. Bay, 
81 N. Y. 251 ; Wood Mowing &c. Co. v. Qaertner, 55 Mich. 453 ; Bradshaw 
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THUESTON V. AENOLD. 

43 IOWA, 43. — 1876. 
[Reported herein at p. 515.] 



h. Explanation of terms. 
GANSON et al. v. MADIGAN. 

15 WISCONSIN, 144. — 1862. 

Action for price of reaper. Defense, non-delivery. Judg- 
ment for defendant. Plaintiffs appeal. 

Defendant ordered of plaintiffs in writing a reaper, warranted 
"to be capable, with one man and a good team, of cutting and 
raking off and laying in gavels for binding, from twelve to twenty 
acres of grain in a day." Defendant was allowed to testify 
against plaintiffs' objection that the agent said "one span of 
horses " such as defendant's would do the work, and another 
witness (Gunn) was also allowed to testify to the effect that in a 
sale to him the agent said two horses would do the work. The 
evidence went to establish that the machine plaintiffs allege 
they tendered to defendant required four horses to run it. 

Dixon, C. J. . . . The word "team," as used in the contract, 
is of doubtful signification. It may mean horses, mules, or oxen, 
and two, four, six, or even more of either kind of beasts. We 
look upon the contract and cannot say what it is. And yet we 
know very well that the parties had some definite purpose in 
using the word. The trouble is not that the word is insensible, 
and has no settled meaning, but that it at the same time admits 
of several interpretations, according to the subject matter in 
contemplation at the time. It is an uncertainty arising from the 
indefinite and equivocal meaning of the word, when an interpre- 
tation is attempted without the aid of surrounding circumstances. 
It appears on the face of the instrument, and is in reality a 

v. Combs, 102 HI. 428 ; Sayre v. Wilson, 86 Ala. 151 ; Greenawalt v. Kohne, 
85 Pa. St. 369. For the special rule applicable to deeds, see Green v. Batson, 
71 Wis. 54. 
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patent ambiguity. The question is, can extrinsic evidence be 
received to explain it? We think it can. There is undoubtedly 
some confusion in the authorities upon this subject, especially if 
we look to the earlier cases; but the later decisions seem to be 
more uniform. As observed by Chancellor Desaussure, in Dupree 
V. McDonald (4 Des. 209), the great distinction of ambiguitas 
latens, in which parol evidence has been more freely received, 
and ambiguitas patens, in which it has_ been more cautiously 
received, has not been sufficient to guide the minds of the judges 
with unerring correctness; some of the later cases show that 
there is a middle ground, furnishing circumstances of extreme 
difB.culty. Judge Story was of opinion (PeiscJi v. Dickson, 1 
Mason, 11) that there was an intermediate class of cases, partak- 
ing of the nature both of patent and latent ambiguities, and 
comprising those instances where the words are equivocal, but 
yet admit of precise and definite application by resorting to the 
circumstances under which the instrument was made, in which 
parol testimony was admissible. As an example, he put the case 
of a party assigning his freight in a particular ship by contract 
in writing; saying that parol evidence of the circumstances 
attending the transaction would be admissible to ascertain whether 
the word " freight " referred to the goods on board of the ship, or 
an interest in the earnings of the ship. This distinction seems 
to be fully sustained by the later authorities, and we can discover 
no objection to it on principle. Beay v. Richardson, 2 C, M. 
&E. 422; Hall v. Davis, 36 N. H. 569; Emery v. Webster, 42 
Maine, 204; Baldwin v. Garter, 17 Ct. 201; Drake v. Goree, 22 
Ala. 409; Oowles v. Garrett, 30 Ala. 348; Waterman v. Johnson, 
13 Pick. 261; Mechs.' Bank v. Bank of Columbia, 5 Wheat. 326; 
Jennings v. Sherwood, 8 Ct. 122; 1 Greenl. Ev., §§ 286, 287, 
and 288. 

The general rule is well stated by the Supreme Court of New 
Hampshire, in Hall v. Davis, as follows : 

" As all wi'itten instruments are to be interpreted according to their 
subject matter, and such construction given them as will carry out the 
intention of the parties, whenever it is legally possible to do so, consist- 
ently with the language of the instruments themselves, parol or verbal 
testimony may be resorted to, to ascertain the nature and qualities of the 
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subject matter of those instruments, to explain the circumstances sur- 
rounding the parties, and to explain the instruments themselves by show- 
ing the situation of the parties in all their relations to persons and things 
around them. Thus if the language of the instrument is applicable to 
several persons, to several parcels of land, to several species of goods, to 
several monuments, boundaries or lines, to several writings, or the terms 
be vague and general, or have divers meanings, in all these and the like 
cases, parol evidence is admissible of any extrinsic circumstances tending 
to show what person or persons, or what things, were intended by the 
party, or to ascertain his meaning in any other respect ; and this without 
any infringement of the general rule, which only excludes parol evidence 
of other language, declaring the meaning of the parties, than that which 
is contained in the instrument itself." 

If evidence of surrounding facts and circumstances is admitted 
to explain the sense in which the words were used, certainly- 
proof of the declarations of the parties, made at the time of their 
understanding of them, ought not to be excluded. And so it was 
held in several of the cases above cited. 2 C, M. & B. 422; 42 
Maine, 204; 13 Pick. 261. Such declarations, if satisfactorily- 
established, would seem to be stronger and more conclusive evi- 
dence of the intention of the parties than proof of facts and 
circumstances, since they come more nearly to direct evidence 
than any to be obtained, whilst the other is but circumstantial. 
And though in general the construction of a written instrument 
is a matter of law for the court — the meaning to be collected 
from the instrument itself; yet, where the meaning is to be 
judged of by extrinsic evidence, the construction is usually a 
question for the jury. Jennings v. Sherwood, and other cases 
above. The circuit judge was therefore right in receiving parol 
evidence to ascertain the sense in which the word was used by 
the parties, and in submitting that question to the decision of 
the jury. 

But he was clearly wrong in receiving evidence of the state- 
ments of the plaintiff's agent to the witness G-unn, at the time of 
making the contract with him. The occasions were different — 
the two contracts entirely disconnected, and though both con- 
cerned a machine of the same pattern and manufacture, yet what 
was said in the one ease was not a part of the transaction in the 
other. It was no part of the res gestae. If the agent Chase, in 
negotiating with Gunn, had made an admission of his represen- 
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tations to the plaintiff, evidence of such admission could not 
have been received. Mil. and Miss. B. B. Go. v. Finney, 10 Wis. 
388. It would be going much too far, were we to hold that it 
was proper to give the jury the agent's statement to Gunn, as 
evidence tending to prove that a similar statement was made to 
the plaintiff. If it has any such tendency, it is so remote that 
the law cannot lay hold of and apply it. 

The question then comes up, must the judgment, for this 
reason, be reversed? The defendant's counsel insist not — that 
the evidence before the jury was sufficient without this, and if it 
had been rejected, the verdict must have been the same. We 
are inclined to take the same view. The defendant's testimony 
was clear and positive as to the kind of team — that the agent 
said "one span of horses" would work the machine up to the 
warranty. In this he was not contradicted, but rather cor- 
roborated by the agent, who was himself upon the stand. We 
would naturally expect, if the fact had been otherwise, the agent 
would have said so. On the other hand, he testifies very frankly 
that the defendant said he had but one team; that he told him 
one good team would work the machine. The admission of the 
improper evidence could not, therefore, have affected the finding 
of the jury upon this point; and consequently the plaintiffs were 
not prejudiced by it. 

We can hardly believe that the argument of the plaintiff's 
counsel upon the construction of the warranty, that it referred to 
the capacity of the machine without regard to the kind of team 
employed, and was satisfied, if, under any circumstances, and 
with any number of horses, it could be made to perform as alleged, 
was urged with any real hope of success. Such a construction 
would be directly opposed to the manifest intention of the 
parties. 

The jury, upon proper evidence, and under proper instructions 
having found that the machine delivered at Milwaukee was not 
such as the contract called for, the judgment upon their verdict 
must be affirmed. Ordered accordingly.^ 

1 That parol evidence may be introduced to identify a person named in an 
instrument, see Andrews v. Dyer, 81 Me. 104 



508 INTEKPRETATION OF CONTRACT. [Paet IV. 

c. Usages of trade. 
SOUTIEE V. KELLERMAN. 

18 MISSOURI, 509.— 1853. 

Gamble, J. The plaintiff alleges that lie bought of the 
defendant (Kellerman) 4000 shingles, and that he received eight 
bundles or packs, which only contained 2500, and having paid for 
4000 brought this suit to recover the value of the number 
deficient. The defense made by Kellerman was, that by the 
custom of the lumber trade, two packs of a certain size are 
regarded as a thousand shingles, and are always bought and sold' 
as such, without any count of the number, and that the eight 
packs delivered to Soutier were, according to such custom, 
properly reckoned as four thousand shingles. 

1. The defendant asked the court below to declare the law in 
relation to the effect of the usage of the trade, and for that pur- 
pose presented two instructions, which the court refused. As 
this was a case brought into the court by appeal from a justice of 
the peace, the code of practice, which is not applicable to pro- 
ceedings before a justice, is not applicable to the trial before the 
law commissioner on appeal. Such case is to be tried on the 
merits de novo, and the practice formerly prevailing, in trials by 
the court without a jury, of asking declarations of the law is, in 
such cases, still to be pursued. 

2. The defendant asked the court to declare the law as fol- 
lows : (1) That if the shingles sold to the plaintiff were in ordi- 
nary sized packs, and that the price paid was a reasonable price 
for such kinds of packs, and that such packs are, by common 
custom, sold two for a thousand, then the plaintiff is not entitled 
to recover. (2) If the common custom of the lumber trade is to 
sell two bunches of shingles as a thousand, without regard to 
actual count, then the plaintiff must be presumed to have had 
notice of such general custom, and to have purchased accordingly. 
The court refused to make these declarations of the law, and, on 
the contrary, declared : " That if the contract was at so much per 
thousand, and not so much per bundle, and that no express agree- 
ment was entered into that two bundles should represent a thou- 
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sand, then the defendant must deliver the four thousand, or else 
account to the plaintiff for their value." 

The usage of a particular trade is evidence from which the 
intention and agreement of the parties may be implied; and, 
although it cannot control an express contract, made in such 
terms as to be entirely inconsistent with it, yet, in express con- 
tracts, the terms employed may have their true meaning and force 
best understood by reference to such usage. Evidence of such 
usage is admitted, not to vary the terms of an express contract 
or to change its obligation, but to determine the meaning and 
obligation of the contract as made. The usage must appear to be 
so general and well established, that knowledge of it may be 
presumed to exist among those dealing in the business to which 
it applies, so that the contract of the parties may be taken to 
have been made with reference to it. In this country, many 
articles which are in terms sold by the bushel (a dry measure, 
containing eight gallons) are, in fact, sold by weight; the bushel 
being understood to mean a certain number of pounds, and the 
number of pounds differing in different articles, as salt, wheat, 
etc. When such custom becomes general and well established, 
so as to be known to the community, it is obvious that a contract 
for a given number of bushels must mean the bushel as ascer- 
tained by weight, whether in fact the number of pounds of the 
article sold would measure more or less than the real bushel. 
The rule here stated is laid down with great distinctness, in 
3 StarMe's Ev. 1033, and applied in Smith v. Wilson (3 Barn. & 
Adolph. 728) to a case where 1000 rabbits was held to mean 1200. 

In the present case, there was evidence that a general custom 
prevailed in the lumber trade of estimating two packs of shingles, 
of certain dimensions, as a thousand shingles, without reference 
to the number of pieces in the pack. If such was the usage of 
the trade, so general and well established that those buying and 
selling might be presumed to deal in reference to it, there does 
not appear to have been any such contract shown in this case as 
would prevent the usage from applying. The law commissioner 
seems to have thought that the defendant could not escape from 
liability " if the contract was at so much per thousand " unless 
there was " an express agreement that two bundles should repre- 
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sent a thousand." This was an incorrect statement of the law, 
in a case where evidence was given of a general usage, that a 
thousand shingles meant two packs of certain dimensions. 
Whether there was as full evidence of the usage given as ought 
to have been given, is not a question upon which, we pass, but 
there was evidence of the usage upon which the party was entitled 
to have the law differently declared, if the evidence proved the 
usage as general, well established, and known, so that contracts 
might be presumed to be made with reference to it. It was not 
necessary that the defendant should show an express agreement 
that two bundles should represent a thousand. 

The judgment is reversed, with the concurrence of the other 
judges, and the cause remanded.* 

* Cf. Sweeney ■v. Thomason, 9 Lea (Tenn.), 359. See also Walls \. Bailey, 
49 N. Y. 464 ; Hubble v. Cole, 86 Va. 87. 
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CHAPTER II. 

KULES EELATING TO CONSTRUCTION. 

§ 1. Genereil rules. 

EEED V. INSUEANCE CO. 

95 UNITED STATES, 23. — 1877. 

Appeal from a decree of the Circuit Court of the United States 
for the District of Maryland, affirming a decree of the District 
Court dismissing a libel. 

Me. Justice Bkadlet. This is a cause of contract, civil and 
maritime, commenced by a libel in personam by Samuel G. 
Reed, the appellant, against the Merchants' Mutual Insurance 
Company of Baltimore, the appellee, to recover $5000, the amount 
insured by the latter on the ship Minnehaha, belonging to the 
libellant. The policy w^-s dated the fourteenth day of January, 
1868, and insured said ship in the amount named, lost or not lost, 
at and from Honolulu, via Baker's Island, to a port of discharge 
in the United States not east of Boston, with liberty to use 
Hampton Eoads for orders, " the risk to be suspended while ves- 
sel is at Baker's Island loading." The ship was lost at Baker's 
Island, where she had gone for the purpose of loading, on the 
third day of December, 1868. The defense was that the loss 
occurred whilst the risk was suspended under the clause above 
quoted ; also laches by reason of the delay in commencing suit, 
being more than four years after the cause of action accrued. 

This case, upon the merits, depends solely upon the construc- 
tion to be given to the clause in the policy before referred to, 
namely, "the risk to be suspended while vessel is at Baker's 
Island loading;" and turns upon the point whether the clause 
means, while the vessel is at Baker's Island for the purpose of 
loading, or while it is at said island actually loading. If it 
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means the former, the company is not liable ; if the latter, it is 
liable. 

A strictly literal construction would favor the latter meaning. 
But a rigid adherence to the letter often leads to erroneous 
results, and misinterprets the meaning of the parties. That such 
was not the sense in which the parties in this case used the words 
in question is manifest, we think, from all the circumstances of 
the case. Although a written agreement cannot be varied (by 
addition or subtraction) by proof of the circumstances out of 
which it grew and which surrounded its adoption, yet such cir- 
cumstances are constantly resorted to for the purpose of ascertain- 
ing the subject matter and the standpoint of the parties in 
relation thereto. Without some knowledge derived from such 
evidence, it would be impossible to comprehend the meaning of 
an instrument, or the effect to be given to the words of which it 
is composed. This preliminary knowledge is as indispensable as 
that of the language in which the instrument is written. A 
reference to the actual condition of things at the time, as they 
appeared to the parties themselves, is often necessary to prevent 
the court, in construing their language, from falling into mis- 
takes and even absurdities. On this subject Professor Green- 
leaf says : 

"The writing, it is true, may be read by the light of surrounding cir- 
cumstances, in order more perfectly to understand the intent and meaning 
of the parties ; but, as they have constituted the writing to be the only 
outward and visible expression of their meaning, no other words are to 
be added to it, or substituted in its stead. The duty of the courts in 
such cases is to ascertain, not what the parties may have secretly 
intended, as contradistinguished from what their words express, but 
what is the meaning of the words they have used." 1 Greenl. Ev., 
sec. 277. 

Mr. Taylor uses language of similar purport. He says : 

" Whatever be the nature of the document under review, the object is 
to discover the intention of the writer as evidenced by the words he has 
used ; and, in order to do this, the judge must put himself in the writer's 
place, and then see how the terms of the instrument afEect the property 
or subject matter. With this view, extrinsic evidence must be admissible 
of all the circumstances surrounding the author of the instrument." 
Taylor, Ev., sec. 1082. 
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Again he says : 

"It may, and indeed it often does, happen, that, in consequence of the 
surrounding circumstances being proved in evidence, the courts give to 
the instrument, thus relatively considered, an interpretation very differ- 
ent from what it would have received had it been considered in the 
abstract. But this is only just and proper; since the effect of the evi- 
dence is not to vary the language employed, but merely to explain the 
sense in which the writer understood it." Id., sec. 1085. 

See Thorington v. Smith, 8 Wall. 1, and remarks of Mr. Justice 
Strong in Maryland v. Railroad Company, 22 Id. 105. 

The principles announced in these quotations, with the limita- 
tions and cautions with which they are accompanied, seem to us 
indisputable ; and availing ourselves of the light of the surround- 
ing circumstances in this case, as they appeared, or must be 
supposed to have appeared, to the parties at the time of making 
the contract, we cannot doubt that the meaning of the words 
which are presented for our consideration is that the risk was to 
be suspended while the vessel was at Baker's Island for the pur- 
pose of loading, whether actually engaged in the process of loading 
or not. Taking this clause in absolute literality, the risk would 
only be suspended when loading was actually going on. It 
would revive at any time after the loading was commenced, if it 
had to be discontinued by stress of weather, or any other cause. 
It would even revive at night, when the men were not at work. 
This could not have been the intent of the parties. It could not 
have been what they meant by the words "while vessel is at 
Baker's Island loading." It was the place, its exposure, its 
unfavorable moorage, which the insurance companies had to fear, 
and the risk of which they desired to avoid. The whole reason 
of the thing and the_ object in view point to the intent of protect- 
ing themselves whilst the vessel was in that exposed place for 
the purpose referred to, not merely to protect themselves whilst 
loading was actually going on. Her visit to the island was only 
for the purpose of loading; as between the contracting parties, 
she had no right to be there for any other purpose ; and, suppos- 
ing that they intended that the risk should be suspended whilst 
she was there for that purpose, it would not be an unnatural 
form of expression to say, " the risk to be suspended while vessel 
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* 

is at Baker's Island loading." And we think that no violence is 
done to the language used, to give it the sense which all the cir- 
cumstances of the case indicate that it must have had in the 
minds of the parties. 

■ If we are right in this construction of the contract, there can 
be no uncertainty as to its effect upon the liability of the under- 
writers. The loss clearly accrued at a time when, by the terms 
of the policy, the risk was suspended. The ship sailed in ballast 
from Honolulu on or about the 7th of November, 1867, and 
arrived at Baker's Island on the afternoon of the twentieth day 
of November, 1867. She came to her mooring in safety, and her 
sails were furled, shortly after which a heavy gale and heavy 
surf arose. The gale and surf continued with violence until the 
3d of December, 1867, when the ship parted her moorings, and 
was totally wrecked and lost. At no time after her arrival at 
Baker's Island was it possible to discharge ballast to receive 
cargo or to commence the progress of loading. The violence 
of the winds, current, and waves, and their adverse course and 
direction, prevented the ship from slipping her cables and getting 
to sea, or otherwise escaping the perils that surrounded her. 

These facts are indisputable; and they show that, when the 
loss occurred, the vessel was at Baker's Island for the purpose of 
loading. That the process of loading had not actually com- 
menced is of no consequence. The suspension of the risk com- 
menced as soon as the vessel arrived at the island and was safely 
moored in her proper station for loading. 

The appellee, as a further defense, set up laches in bringing 
suit. The libel was not iiled until more than four years had 
elapsed after the cause of action had accrued. The statute of 
limitations of Maryland requires actions of account, assumpsit, 
on the case, etc., to be brought within three years; and the 
counsel for the appellee insists that by analogy to this statute 
the admiralty court, having concurrent jurisdiction with the 
state courts in this case, should apply the same rule. We had 
occasion, in the case of The Key City (14 Wall. 653), to explain 
the principles by which courts of admiralty are governed when 
laches in bringing suit is urged as an exception in cases cognizable 
therein. In view of the construction which we have given to the 
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contract in this case, it is not necessary to pass upon the precise 

question now raised by the appellee. 

It is also unnecessary to examine other questions which were 

mooted on the argument. 

Decree affirmed.^ 



§ 2. Rules of law and equity as to time and penalties. 
THUESTON V. AENOLD. 

43 IOWA, 43. — 1876. 

Action in equity to compel specific performance. Judgment 
for defendant. Plaintiff appeals. 

Defendant agreed to convey his farm to plaintiff in consider- 
ation that the plaintiff would pay $1200 on or before September 
2, 1872, and f 300 on taking possession, and convey or cause to 
be conveyed to defendant certain lands in Missouri. 

EoTHKOCK, J. 1. We have carefully read and considered the 
evidence in the case. It is voluminous, and the review of it here 
would serve no useful purpose. We believe that the referee's 
findings of fact are fully sustained by the evidence. It is perhaps 
proper to say that the written contract by its terms did not make 
time as of its essence, but provided generally that the $1200 was 
to be paid on the second day of September, 1872. The plaintiff 
endeavored to show that there was a subsequent parol extension 
of time. The referee, as we think, properly found that there 
was no such extension, but that defendant insisted on a compli- 
ance at the time fixed, and that his situation with reference to 
other important business interests required that the payments 
should be promptly made. It further appears that the contract 
on plaintiff's part was a mere speculation; that he did not have 
title to the Missouri land, and did not have any means to pay 
the $1200, and relied on a re-sale of defendant's farm at an 
advance to pay for the Missouri land, and that he did not suc- 
ceed in making a re-sale by the time fixed for performance, but 

1 See also Davison v. Von Lingen, 113 U. S. 40, ante, p. 265 ; Norrington 
V. Wright, 115 U. S. 188, post, p. 584; Uoore v. Ins. Co., 62 N. H. 240, 
post, p. 531. 
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afterwards, by taking a partner in the speculation, raised the 
money and procured a deed, and tendered performance on the 
17th day of September, 1872; which tender the defendant 
refused. These are the important features of the case. There 
are many other facts which we do not deem it necessary to 
refer to. 

Among the findings of the referee is the following: 

" I further find from the testimony in the cause, independent of what 
appears on the face of the written contract between Thurston and Arnold, 
that the time therein fixed for payment of the consideration by Thurston 
to Arnold was understood and intended by the parties to be 'of tlie 
essence of the contract.' I am of opinion that, as a matter of law, evi- 
dence extrinsic to the written contract is competent to prove such inten- 
tion and understanding." 

Counsel for plaintiff insist that extrinsic evidence is not com- 
petent for such purpose, for the reason that it varies and modi- 
fies the terms of the written contract. The contract provides for 
the payment to be made on a day certain, and extrinsic evidence, 
consisting of the acts, statements, and the verbal negotiations of 
the parties, showing that the time was intended to be essential, 
does not contradict or vary the writing, but rather confirms it, by 
showing that it means just what its terms provide. 1 Oreenleaf 
Ev., § 296; 3 Id., § 366, and cases there cited. 

Time may be made the essence of the contract by the express 
stipulation of the parties, or it may arise by implication from 
the very nature of the property, or the avowed objects of the 
seller or purchaser. Taylor v. Longworth, 14 Pet. 172, and see 
also Young v. Daniels, 2 Iowa, 126. 

Equity will not ordinarily regard time as of essence of the 
contract in a sale of real estate. At law such contracts are 
treated as other contracts, and in order to maintain an action 
the plaintiff must show performance or readiness to perform at 
the time fixed, unless performance be waived by the other party. 
Equity presumes that the time named in the contract was not 
intended as essential by parties. This, however, is such a pre- 
sumption as may be rebutted by parol evidence. 

2. An application to enforce the specific performance of a 
contract is always addressed to the sound discretion of the chan- 
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cellor, guided and governed by the general rules and principles 
of equity jurisprudence. In such cases relief is not a matter of 
right in either party, but it is granted or withheld according to 
the circumstances of each case when such rules or principles will 
not furnish any exact measure of justice between the parties. 
If, in the judgment of a court of equity, good faith and justice 
between the parties will be attained by enforcing the contract, 
the failure to perform, or of a readiness to perform, at the pre- 
cise time fixed, will not prevent its enforcement. In this case, 
we are satisfied, equity will be better subserved by denying spe- 
cific performance than by granting it; and these considerations 
are independent of any question as to the right of defendant to 
show by parol evidence that time was intended to be the essence 
of the contract* 

The evidence satisfies us that it would be grossly inequitable 
to compel defendant, Arnold, to now perform, or to make com- 
pensation for inability to do so, finding, as we do, from the evi- 
dence, that on the day fixed he was ready and willing to perform, 
and was prevented from doing so by plaintiff's default. 

Af&rmed.^ 



STREEPER V. WILLIAMS. 

48 PENNSYLVANIA STATE, 450.— 1865. 

Assumpsit to recover damages for the non-performance of a 
contract to purchase plaintiff's hotel. 

1 " It is a general principle governing the construction of contracts that 
stipulations, as to the time of their performance, are not necessarily of their 
essence unless it clearly appears in the given case from the expressed stipu- 
lations of the contract, or the nature of its subject matter, that the parties 
intended performance within the time fixed in the contract to be a condition 
precedent to its enforcement, and where the intention of the parties does not 
so appear, performance shortly after the time limited on the part of either 
party will not justify a refusal to perform by the party aggrieved ; but his 
only remedy will be an action or counter-claim for the damages he has sus- 
tained from the breach of the stipulations. In the application of this princi- 
ple to the cases as they Ijave arisen, in the promulgation of the rules naturally 
deduced from it, and in the assignment of the various cases to the respective 
classes in which the stipulation as to the time of performance is, or is not, 
deemed of the essence of the contract, the controlling consideration has been. 
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The court allowed the jury to find the actual damage, which 
they fixed at $50, reserving the question whether judgment 
should be entered for that amount or for the amount of $500 
fixed as a " forfeit " in the contract. Subsequently the court en- 
tered judgment for $500, the amount fixed in the contract. De- 
fendant appeals. 

Agnew, J. This case is very defectively stated. We find, 
in our paper-book, no copy of the bill of exceptions, and no state- 
ment of facts. We understand, from the argument, that it was 
a case of total failure on the part of the defendant, and we infer, 
from the verdict against the defendant, that the plaintiff must 
have tendered performance on his part. 

Upon these facts and the terms of the agreement we must 
determine whether the stipulated sum is a penalty, or liquidated 
damages. Upon no question have courts doubted and differed 
more. It is unnecessary to examine the numerous authorities in 
detail, for they are neither uniform nor consistent. No definite 
rule to determine the question is furnished by them, each being* 
determined more in direct reference to its own facts than to any 
general rule. In the earlier cases, the courts gave more weight 
to the language of the clause designating the sum as a penalty or 
as liquidated damages. The modern authorities attach greater 

and ought to be, so to decide and classify the cases that unjust penalties may 
not be inflicted or unreasonable damages recovered. . . . The cases just 
referred to illustrate two well-settled rules of law which have been deduced 
from this general principle, and in accordance with which this case must be 
determined. They are : In contracts of merchants for the sale and delivery, 
or for the manufacture and sale, of marketable commodities a statement 
descriptive of the subject matter or some material incident, such as the time 
of shipment, is a condition precedent, upon the failure or non-performance 
of which the party aggrieved may repudiate the whole contract. Norrington 
Y. Wright, 115 U. S. 188, 203 {post, p. 584] ; Cleveland, Boiling Mill v. 
Bhodes, 121 V. S. 255, 261. But in contracts for worli or skill and the 
materials upon which it is to be bestowed, a statement fixing the time of 
performance of the contract is not ordinarily of its essence, and a failure to 
perform within the time stipulated followed by substantial performance after 
a short delay will not justify the aggrieved party in repudiating the entire 
contract, but will simply give him his action for damages for the breach of 
the stipulation. Tayloe v. Sandiford, 7 "Wheat. 13,^17; Hambly v. Dela- 
ware, M. & V. M. Co., 21 Fed. Rep. 541, 544, 554, 557." — Sanborn, J., in 
Beck &o. Co. V. Colorado &c. Co., 10 U. S. App. 466. See also CDonnell 
v. Leeman, 43 Me. 158, ante, p. 100. 
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importance to the meaning and intention of the parties. Yet the 
intention is not all-controlling, for in some cases the subject 
matter and surroundings of the contract will control the inten- 
tion where equity absolutely demands it. A sum expressly 
stipulated as liquidated damages will be relieved from, if it is 
obviously to secure payment of another sum capable of being 
compensated by interest. On the other hand, a sum denominated 
a penalty, or forfeiture, will be considered liquidated damages 
where it is fixed upon by the parties as the measure of the dam- 
ages, because the nature of the case, the uncertainty of the 
proof, or the diificulties of reaching the damages by proof, have 
induced them to make the damages a subject of previous 
adjustment. In some cases the magnitude of the sum, and its 
proportion to the probable consequence of a breach, will cause it 
to be looked upon as minatory only. Upon the whole, the only 
general observation we can make is that in each case we must 
look at the language of the contract, the intention of the parties 
as gathered from all its provisions, the subject of the contract 
and its surroundings, the ease or difficulty of measuring the 
breach in damages, and the sum stipulated, and from the whole 
gather the view which good conscience and equity ought to take 
of the case. Equity lies at the foundation of relief in the case 
of forfeiture and penalties, and hence the difftculty of reaching 
any general rule to govern all cases. The research of counsel 
has furnished us with many authorities, but I refer to the fol- 
lowing only as containing these general views : Chase v. Allen, 
13 Gray, 42; Sainter v. Ferguson, 7 C. B. 716; Chamberlain v. 
Bagley, 11 N. H. 234; Gammon v. Howe, 2 Shep. 260; Mead 
V. Wieeler, 13 N. H. 351; Main v. King, 10 Barb. S. C. 69; 
Niver v. Rossman, 18 Barb. 60; Lampman v. Cochran, 19 Id. 
388; Cothealv. Talmage, 6 Seld. 651; Duffy y. ShocJcey, 11 Ind. 
70; Jaquith v. Hudson, 6 Mich. 123. 

The agreement in this case is a contract for the sale of a hotel. 
The plaintiff agreed to make a clear title to defendant on the 
first day of April following its date, which was in February, and 
to give immediate possession of the bar-room and fixtures. The 
defendant was to pay $3000 on the signing of the deed on the 
1st of April, and agreed that plaintiff should retain possession 



520 INTERPRETATION OF CONTRACT. [Part IV. 

of a certain part of the property four -weeks. The price was to 
be $14,000, but no time was fixed for the payment of any part 
except the fSOOO. Then came the clause in question: "The 
parties to the above agreement doth severally agree to forfeit the 
sum of $500 — say five hundred dollars, in case either party fail 
to comply with the terms of this agreement." The first feature 
striking our attention is the great disproportion between this 
sum and the purchase money, or even the portion to be paid on 
the 1st of April, when the deed was to be made. Clearly, it 
was not intended to enforce payment of the purchase money, 
or its first instalment only. Nor could it be intended to protect 
the defendant against a failure to make the title after payment 
of the first instalment. This leads obviously to the conclusion 
that the only intention of stipulating this sum was to protect 
against a total failure where the contract was abandoned. If 
either party failed, the other might abandon and demand the sum 
stipulated for this contingency. Were the sum adequate in mag- 
nitude to compel specific performance, we might conclude it was 
intended as a penalty only, against which equity would relieve 
on a full compliance with the contract. But its manifest inade- 
quacy, as compared with the value or the price of the property, 
leaves no other reasonable conclusion than that it was intended 
as a compensation to either party, when the other wholly aban- 
doned the contract. In this view, the parties must have intended 
the sum as liquidated damages, and not as a penalty. 

But this intention might not alone determine the equity, and 
therefore we also look at the state of the case as it probably 
might be in case of abandonment; for, if the damages are definite 
in their nature, and easily to be ascertained, it might be uncon- 
scionable to award the whole sum as damages. This leads to a 
consideration of the subject matter, and the terms of the con- 
tract. The property is a hotel — the plaintiff describes himself 
to be a hotel-keeper, and he contracts to deliver immediate pos- 
session of a part. Now, this involves the breaking up of his busi- 
ness, the purchase or lease of a new residence, and the disposal 
of furniture needed for a hotel, but probably not for a private 
family. Relying on the performance of the defendant, the plain- 
tiff may make many journeys in search of a new home, encounter 
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difficulties in suiting himself, involve himself in new purchases, 
raise large sums of money, and in many ways incur heavy losses 
and expenses, and yet he may be unable, or find it very difficult, 
to prove their extent. So the defendant might contract for the 
sale of his own property, purchase furniture and liquors, con- 
tract for loans of money to perform his contract, and incur lia- 
bilities, all causing him losses very difficult to be ascertained. 
Now every one knows how difficult it is to reach and estimate 
the real losses men suffer from disappointment in their plans, 
and many of the subjects of loss cannot be put in evidence. An 
accurate account can scarcely be stated in dollars and cents, and 
yet but few, if asked to name a sum for a total abandonment of 
such a contract, would be willing to take the risk much lower 
than at the sum stipulated here. 

From all these circumstances, added to the intention deduced 
from the contract, we conclude that the parties fixed the sum 
stipulated, as the measure of the damages either would probably 
suffer from a total failure, and the compensation to be made 
therefor. The word "forfeit," according to many of the author- 
ities, is therefore outweighed by the other elements of interpre- 
tation, and we must construe it as meaning "to pay." 

But we are told that the jury assessed the damages at $50 — 
one-tenth of the stipulated sum. This is true, but it does not 
follow they had no difficulty in doing so, or that the very diffi- 
culty of proving and making the proof was not the cause of so 
small a verdict. It establishes only that, as a jury must find 
upon the evidence, the proof was not sufficient to enable them to 
give more. But it does not detract from the nature of the case, 
or explain away the intention gathered from the contract. 

The judgment is affirmed.^ 

1 See also Ootheal v. Talmage, 9 N. Y. 551 ; Lansing v. Dodd, 45 N. J. L. 
525 ; Diamond Match Co. v. Jtoeber, 106 N. Y. 473, ante, p. 362. 
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DISCHAEGE OF CONTEACT. 

CHAPTER I. 

DISCHARGE OP CONTRACT BY AGREEMENT. 

§ 1. ■Waiver. 

COLLYER & CO. v. MOULTON et al. 

9 RHODE ISLAND, 90. — 1868. 

Assumpsit. Plea, the general issue. 

Potter, J. The plaintiffs made a verbal contract with the 
defendants, then partners, to build a machine. The work was 
charged as fast as done, and the materials when furnished. After 
a small part of the work had been done, the firm was dissolved; 
and the defendant Moulton, the same day, gave notice of it to the 
plaintiffs, and told them he could be no longer responsible for 
the machine. The defendant Moulton claims that the plaintiffs 
released him and agreed to look to the other partner for pay- 
ment; but this the plaintiffs deny. The plaintiffs went on and 
completed the machine, and then sued Bromley alone for his 
claim, but discontinued the suit, and now sue both the former 
partners, the writ having been served on Moulton only. 

Where two parties contract, one to do a particular piece of 
work and the other to pay for it, the latter may, at any time, 
countermand the completion of it, and in such case the former 
cannot go on and complete the work and claim the whole price, 
but will be entitled only to pay for his part performance, and to 
be compensated for his loss on the remainder of the contract. 

622 
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Clark T. Marsiglia, 1 Denio, 317; Durlcee v. Mott, 8 Barb. S. C. 
423; Hosmer v. Wilson, 7 Michigan, 294. 

In the present case, the two defendants, although the partner- 
ship was dissolved, still remain joint contractors so far as the 
plaintiff was concerned ; and we think that either of them had a 
right to countermand the order before completion, and then the 
joint contractors would have remained liable as before stated. 
But the defendant Moulton claims that he was verbally released 
by the plaintiffs and that the plaintiffs agreed to look to the 
other defendant, Bromley, alone for their pay. 

There is some apparent inconsistency in the language used in 
the reports and text writers, as to the manner in which a simple 
contract may be annulled. We think the rule is that so long and 
so far as the contract remains executory and before breach, 
it may be annulled by agreement of all parties ; but that when it 
has been broken and a right of action has accrued, the debt or 
damages can only be released for a consideration; and even 
so far as it remains executory, it may be said that the agreement 
to annul on one side may be taken as the consideration for the 
agreement to annul on the other side. Dane, 5, 112; Johnson v. 
Beed, 9 Mass. 84; Gummings v. Arnold, 3 Met. 486-9; Bichard- 
son V. Hooper, 13 Pick. 446 ; Blood v. Enos, 12 Vermont, 625. 

So far, therefore, as the contract in the present case remained 
unfinished on the 10th of February, 1865, when the notice was 
given and the alleged waiver was made, we may consider, either 
that the contract was annulled or waived by consent, in which 
case (the machine, so far as completed, being tendered or deliv- 
ered) the plaintiff could claim only for work and materials to 
that date without further damages, — or that the work was coun- 
termanded by the defendant Moulton, without the assent of the 
plaintiffs, in which case the defendant would be liable for the 
part performed and for the loss on the part unperformed. 

We consider the present case to fall under the first head, the 
notice to, and declarations and conduct of the plaintiffs amount- 
ing to a waiver of the fulfilment of the contract as first made, 
that is, to a release of the defendant Moulton for the part still 
unperformed. 

But the claim for payment for the part performed stands, as 
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we have seen, on a different ground. Was there any agreement 
to release Moulton from liability for this, i.e. the part performed; 
and if so, was there any agreement to take the other partner's 
individual promise in lieu of the promise of the firm, or any- 
thing which would amount to a consideration for the release of 
the firm? 

If, by a mutual arrangement between the plaintiff Collyer and 
the two defendants, Moulton had been released from his liability 
for the work already done, and a new promise made by Bromley, 
the other defendant, to pay for it, this would have been a valid 
release for a valuable consideration — one debt would have been 
substituted for the other. Thompson v. Percival, 5 B. & A. 925. 

But we cannot find sufficient evidence of any promise on the 
part of the other partner, Bromley, to assume the liability; and 
if there was none, then the release of liability for the work 
already done was without consideration, as it is not claimed that 
there was any other consideration. We cannot find, however, 
any count in the declaration upon which, upon this view of the 
case, we can allow for anything except labor done before February 
10th, the day of the giving of the notice. 

Judgment for plaintiffs for amount so found due.^ 



§ 2. Substituted contract. 

McCEEERy et al. v. DAY et al. 

119 NEW YORK, 1.— 1890. 

Action to recover certain sums alleged to be due under a con- 
tract between plaintiffs, of the first part, and C. H. Andrews, 
of the second part, and C. K. Garrison, defendants' testator, of 
the third part. Judgment for defendants on the pleadings. 
Affirmed at General Term. Plaintiffs appeal. 

The complaint set out a sealed contract, dated March 2, 1882, 
by which plaintiffs sold to Garrison a fourth interest in a con- 
tract for the construction of a railroad from P. to A., through 
N., and agreed to turn over to Garrison a fourth of all cash, 
bonds, and stocks which should be received from the railroad 
1 See also Alden v. Thurber, 149 Mass. 271, post, p. 630. 
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company as payment for the work. Garrison agreed to pay 
plaintiffs for the work already done, and materials furnished 
and rights acquired up to the date of the contract, the sum of 
$150,000, and pay them from time to time thereafter one-fourth 
of the amounts expended by them in the further construction of 
the road under the contract. The action is for the amounts 
so expended up to the annulment of the contract and for in- 
terest during the time Garrison delayed payment of the sum of 
$150,000. 

The answer set up that on April 13, 1882, the plaintiffs and 
C. H. Andrews sold to the P. & W. Ey. a fourth interest in that 
portion of the road constructed between N. & A., for $150,000, 
the purchaser agreeing to pay for all work done up to that date. 
On November 6, 1882, defendants' testator wrote to plaintiffs and 
Andrews saying he would sign the papers relative to the comple- 
tion of the road by the P. & W. Ey., but only on condition 
" that I am not to pay any more money than Mr. Humphrey's 
Company (the P. & W. Ey.) pays, as provided in the agreement 
you made with him April thirteenth — that is, $150,000 and one- 
fourth of the cost of the road to Newcastle Junction after that 
date." He also stated that he no longer desired any interest in 
the road from N. to P., and had given up the contract of March 
2d. Afterwards, and in compliance with the terms of that letter, 
the plaintiffs, with the said C. H. Andrews and the defendants' 
testator, caused an unsealed agreement, signed by all the parties, 
to be indorsed on the sealed contract of March 2, 1882, as follows : 

" It is agreed by the parties hereto that the within contract is annulled 
and of no further effect, the same having been superseded by the agree- 
ment and arrangement made in lieu thereof, as embodied in the letter of 
C. K. Garrison . . . dated November 6, 1882, and by a certain agreement 
made between C. H. Andrews, W. C. Andrews, W. McCreery, James 
Gallery, Solomon Humphrey, and C. K. Garrison, all bearing date October 
25, 188-2." 

The agreement last referred to was fully carried out by all the 
parties. An order was made requiring plaintiffs to reply, which 
they did, substantially admitting the foregoing averments of the 
answer. 

Andrews, J. The parties by their agreement indorsed on the 
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contract of March 2, 1882, in terms annulled that contract and 
declared that it should be of no further effect. The claim that 
the annulment of the contract did not discharge Garrison's 
obligation under the original contract to pay his proportion of 
expenditures made by the plaintiffs for the construction of the 
Pittsburgh, Youngstown, and Chicago Railroad, between the date 
of the contract and its annulment, depends on the intention to be 
deduced from the agreement of annulment, construed in light of 
the attending circumstances. Where a contract is rescinded 
while in the course of performance, any claim in respect of per- 
formance, or of what has been paid or received thereon, will 
ordinarily "be referred to the agreement of rescission, and in 
general no such claim can be made unless expressly or impliedly 
reserved upon the rescission." Leake on Contracts, 788, and 
cases cited. 

The agreement annulling the original contract recites that the 
contract had been " superseded by agreements and arrangements 
made in lieu thereof," embodied in Garrison's letter of November 
6, 1882, and the several contracts executed by the parties to that 
contract, and others, bearing date October 25, 1882. In ascer- 
taining the scope of the agreement annulling the original contract, 
the letter and the contracts of October 25, 1882, are to be 
deemed incorporated into the agreement. Construing these 
several writings together, they plainly show that the parties 
intended that Garrison should be discharged from all liability 
under his contract of March 2, 1882, for any expenditures there- 
tofore made, or thereafter to be made in constructing the line 
between Pittsburgh and Newcastle Junction. The letter was 
written after Garrison had received the contracts dated October 
25, 1882, for execution, and declares that he will sign them on 
the condition and understanding that he is not to pay anything 
more than Mr. Humphrey's company pays, under the plaintiffs' 
agreement with him of April 13, 1882, "that is, f 160, 000, and 
one-fourth of the cost of the road to Newcastle Junction, after 
that date." The agreement with Mr. Humphrey, of April 13, 
1882, provided for the construction of the part of the line of the 
Pittsburgh, Youngstown and Chicago Railroad between New- 
castle Junction and Akron, by a new corporation to be formed, 
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and that Humphrey should pay the plaintiffs $150,000 for 
expenditures incurred and rights acquired on that branch of the 
road, prior to the making of the contract, and also one-fourth of 
all expenditures thereafter made in its completion. The letter 
goes on to state that the agreement with Mr. Humphrey was made 
" after consulting with me, and, as it insured my road (Wheeling 
and Lake Erie Railroad) a line to Pittsburgh, I was ready to 
assent to it in place of the agreement of the second of March, 
and you know I have so considered it since, and that I was owner 
of one-fourth of the new company, all previous agreements 
between us being superseded. I do not want any interest in the 
road from Newcastle Junction to Pittsburgh. I will pay what- 
ever Mr. Humphrey's company has paid on the agreement of the 
13th April." 

The clear import of the proposition of Mr. Garrison in his letter 
is, that he would sign the contracts of October 25, 1882, provided 
he should be placed in the same position in respect to the enter- 
prise as that occupied by the company represented by Mr. 
Humphrey, and be relieved from all interest in, or obligation to 
contribute to the construction of the part of the Pittsburgh, 
Youngstown and Chicago Railroad between Pittsburgh and New- 
castle Junction. Garrison, thereafter, executed the contracts of 
October 25, 1882, relating to the construction of the road between 
Newcastle Junction and Akron, whereby he assumed other and 
different obligations from those he had assumed by his contract 
with the plaintiffs of March 2, 1882. 

The main claim in the action is to recover from Garrison's 
estate, under the contract of March 2, 1882, for a share of 
expenditures made by the plaintiffs in the construction of the 
part of the Pittsburgh, Youngstown and Chicago Railroad between 
Pittsburgh and Newcastle Junction, after the date of that con- 
tract, and before the execution of the annulment agreement. 
The agreement annulling the prior contract is supported by an 
adequate consideration. The new obligation which Garrison 
assumed under the contracts of October 25, 1882, was alone a 
su£B.cient consideration. City of Memphis v. Brown, 20 Wall. 
289. There was a consideration also in the mutual agreement of 
the parties to the prior contract (which was still executory, 
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althoiigli in the course of performance) to discharge each other 
from reciprocal obligations thereunder and to substitute a new 
and different agreement in place thereof. 

The contract of March 2, 1882, is sealed, while the agreement 
annulling it is unsealed. Upon this fact the plaintiffs make a 
point, founded on the doctrine of the common law, that a con- 
tract under seal cannot be dissolved by a new parol executory- 
agreement, although supported by a good and valuable considera- 
tion, " for every contract or agreement ought to be dissolved by 
matter of as high a nature as the first deed." Countess of Rut- 
land's Case, Coke, Pt. V., 26 h. The application of this rule 
often produced great inconvenience and injustice, and the rule 
itself has been overlaid with distinctions invented by the judges 
of the common law courts to escape or mitigate its rigor in par- 
ticular cases. But in equity the form of the new agreement is 
not regarded, and under the recent blending of the jurisdiction 
of law and equity and the right given by the modern rules of 
procedure in this country and in England to interpose equitable 
defenses in legal actions, the common law rule has lost much of 
its former importance. A recent English writer, referring to the 
effect of the common law Procedure Acts in England, says : " The 
ancient technical rule of the common law, that a contract under 
seal cannot be varied or discharged by a parol agreement, is thus 
practically superseded.'' Leake on Contracts, 802. Courts of 
equity often interfered by injunction to restrain proceedings at 
law to enforce judgments, covenants, or obligations equitably 
discharged by transactions of which courts of law had no cogni- 
zance. 2 Sto. Eq., § 1573. It is a necessary consequence of our 
changed system of procedure, that whatever formerly would have 
constituted a good ground in equity for restraining the enforce- 
ment of a covenant, or decreeing its discharge, will now constitute 
a good equitable defense to an action on the covenant itself. 

It was one of the subtle distinctions of the common law as to 
the discharge of covenants by matter in pais, that although a 
specialty before breach could not be discharged by a parol agree- 
ment, although founded on a good consideration, nor even by an 
accord and satisfaction, yet after breach the damages, if unliqui- 
dated, could be discharged by an executed parol agreement, 
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because, as was said, in the latter case tlie cause of action is 
founded " not merely on the deed, but on the deed and the sub- 
sequent wrong." Broom's Legal Maxims, 848, and cases cited. 
The absurd results to which the common law doctrine sometimes 
led is illustrated by the case of Spence v. Healey (8 Exch. 668), 
in which it was held that a plea to an action on covenant for the 
payment of a sum certain, that before breach defendant satisfied 
the covenant by the delivery to, and acceptance by the plaintiff, 
of goods, machinery, etc., in satisfaction, was bad, Martin, B., 
saying, " I am sorry I am compelled to agree in holding that the 
plea is bad. It is difficult to see the correctness of the reason 
upon which the rule is founded." I suppose there can be no 
doubt that the facts presented by the plea in the case of 'Spence 
V. Healey would have constituted a good ground for relief in 
equity. The technical distinction between a satisfaction before 
or after breach, seems to have been disregarded in this State, 
and a new agreement by parol, followed by actual performance of 
the substituted agreement, whether made and executed before or 
after breach, is treated as a good accord and satisfaction of the 
covenant. Fleming v. Gfilbert, 3 John. 630; Lattimore v. Harsen, 
14 Id. 330; Dearborn v. Cross, 7 Cow. 48; Allen v. Jaquish, 
Cowen, J., 21 Wend. 633. So, also, a new agreement, although 
without performance, if based on a good consideration, will be a 
satisfaction, if accepted as such. Kromer y. Heim, 75 N. Y. 574, 
and cases cited. 

In the present case it may be justly said, that when the 
agreement annulling the contract of March 2, 1882, was exe- 
cuted, there had been no breach by Garrison of his covenant 
therein, as he had not been called upon by the plaintiffs to pay 
his share of the construction account. But it was the plain 
intention of the parties that the new arrangement, then entered 
into, should be a substitute for the liability of Garrison, present 
and prospective, under the contract of March 2, 1882. The 
transaction constituted a new agreement in satisfaction of the 
prior covenant, and was accepted as such. Moreover, it admitted 
by the reply that the contracts of October 25, 1882, were carried 
out. It is a case, therefore, of an executory parol contract, 
made in substitution of the prior sealed contract, afterwards 
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fully executed, which clearly, under the authorities in this State, 
discharged the prior contract. 

In respect to the claim to recover interest during the time the 
payment of the $150,000 was delayed, it is a sufficient answer 
that the complaint admits that the principal sum was fully paid 
prior to September 13, 1882. The claim for interest did not 
survive, there being no special circumstances to take the case out 
of the general rule. Cutter v. Mayor &c., 92 N. Y. 166, and 
cases cited. 

We are of opinion that the facts admitted in the pleadings 
disclose that there was no right of action and that the complaint, 
for this reason, was properly dismissed. 

The^judgment should therefore be affirmed. All concur. 

Judgment affirmed.* 

1 " We shall not question the rule that a contract or covenant under seal 
cannot be modified by a parol unexecuted contract. Coe v. Hobby, 72 N. Y. 
141 ; Smith v. Ken; 33 Hun, 567-571 ; 108 N. Y. 31. . . . The. reason of 
the rule was founded upon public policy. It was not regarded as safe or 
prudent to permit the contract of parties which had been carefully reduced 
to writing and executed under seal to be modified or changed by the testi- 
mony of witnesses as to parol statements or agreements of parties. Hence 
the rule that testimony of parol agreements shall not be competent as evi- 
dence to impeach, vary, or modify written agreements or covenants under 
seal. But the parties may waive this rule and carry out and perform the 
agreements under seal as changed or modified by the parol agreement, thus 
executing both agreements ; and where this has been done, and the parties 
have settled with a full Icnowledge of the facts and in the absence of fraud, 
there is no power, to revoke or remedy reserved to either party. Munroe v. 
Perkins, 9 Pick. 298 ; Lattimore v. Sarsen, 14 Johns. 329 ; MeCreery v. Day, 
28 N. Y. S. E. 597." — Haight, J., in McKensie v. Harrison, 120 N. Y. 260, 
263, 264. See also Canal Co. v. Bay, 101 U. S. 522. 

On substituted contracts, see also the cases under "Promise to perform 
existing Contract," ante, Ch. II., § 4, p. 177 et seq. Also Heaton v. Angier, 
7 N. H. 397, ante, p. 442. 
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§ 3. Provisions for discharge. 

MOOEE V. PHCENIX INS. CO. 

62 NEW HAMPSHIRE, 240. — 1882. 

Assumpsit on a. policy of insurance. Defense, discharge of 
policy before loss accrued. Verdict for plaintiff. Defendants 
appeal. 

Smith, J. The defendants are liable only in accordance with 
the terms and stipulations expressed in their contract as the 
conditions of their liability. The contract is in writing, and is 
contained in the policy of insurance. In consideration of f 8.50 
paid by the plaintiff, the defendants covenanted to insure his 
property against loss or damage by fire for the term of three 
years, commencing August 15, 1876. The policy contained this 
condition : 

" If the above-mentioned premises shall be occupied or used so as to 
increase the risk, or become vacant and unoccupied for a period of more 
than ten daj's, or the risk be increased by any means whatever within 
the control of the assured, without the assent of this company indoi'sed 
hereon . . . then, and in every such case, this policy shall be void." 

The premises remained unoccupied from August 24th until 
December 11, 1876, and on the 18th or 19th of that month were 
destroyed by fire. The contract was, not that the policy should 
be void in case of loss or damage by fire during the period of 
unoccupancy, but that vacancy and unoccupancy should terminate 
the policy. There is no occasion to inquire what distinction 
there may be between a vacant and an unoccupied building (Herr- 
man v. Merchants' Ins. Co., 81 N. Y. 184; Herrman v. Adriatic 
Ins. Co., 85 N. Y. 162; N. A. Fire Ins. Co. v. Zaenger, 63 111. 
464; American Ins. Co. v. Padfield, 78 111. 167), for no point was 
made at the trial that the plaintiff's buildings were not both 
vacant and unoccupied from August 24 until December 11. 
Nor is it necessary to go into an inquiry of the reasons for exact- 
ing this condition. It is enough that the parties entered into the 
covenant. It was a condition that would afford protection of a 
substantial character against fraudulent incendiarism, of which 
insurers may well avail themselves. Hill v. Ins. Co., 58 N. H. 
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82 ; Sleeper v. Ins. Co., 56 N. H. 406. The insurers had a right, 
by the terms of the policy, to the care and supervision which are 
involved in the occupancy of the buildings. Ashworth v. Ins. 
Co., 112 Mass. 422. 

There was no waiver by the defendants of the condition, nor 
any assent to the changed conditions of the premises insured, for 
they had no notice or knowledge that the buildings were unoccu- 
pied until the plaintiff furnished his proofs of loss. A waiver, 
to be effectual, must be intentional. The premises were left 
unoccupied more than ten days; and if the non-occupation had 
continued to the time of the fire, the plaintiff could not recover. 
Fabyan v. Ins. Co., 33 N. H. 206; Shepherd v. Ins. Co., 38 N. H. 
240; Sleeper v. Ins. Co., 56 N. H. 406; Hill v. 7ns. Co., 58 N. H. 
82; Baldwin v. Ins. Co., 60 N. H. 164; Lyman v. Ins. Co., 14 
Allen, 329; Merriam v. Ins. Co., 21 Pick. 162; Herrman v. Ins. 
Co., 85 N. Y. 162; Harrison v. Ins. Co., 9 Allen, 231;-Wustum v. 
Ins. Co., 15 Wis. 138; Mead t. Ins. Co., 1 N.Y.630; May Ins. 
(ed. 1873) § 248. 

It is contended by the plaintiff, upon the authority of State v. 
Richmond (26 N. H. 232), that the policy had not become abso- 
lutely void at the expiration of ten days from the time the house 
became unoccupied, but was voidable only at the election of the 
defendants. In the construction of contracts words are to be 
understood in their ordinary and popular sense, except in those 
cases in which the words used have acquired by usage a peculiar 
sense different from the ordinary and popular one. In this case 
the word " void " has not acquired by usage a different significa- 
tion from the ordinary and popular one of a contract that has 
come to have no legal or binding force. Whether the cessation 
of the executory contract of insurance was temporary and con- 
ditional, or perpetual and absolute, is a question; but "void" 
means that on the eleventh day of continuous non-occupation the 
plaintiff was not insured. The defendants might have waived 
their condition altogether, or might have waived its breach; but 
having had no opportunity before the loss to make their election 
to waive the breach, their refusal to pay, when notified of the 
loss and unoccupancy, was an effectual election that they insisted 
upon the condition in the policy. 
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The duty of obtaining the consent of the defendants to the 
changed condition of the buildings rested with the plaintiff. By 
his neglect to comply with this requirement of the contract, it 
came to an end by force of its own terms. Girard Ins. Go. v. 
Hebard, 95 Pa. St. 45. If, when the unoccupancy commenced, 
he had requested the assent of the defendants, they would have 
had their option to continue the policy upon payment of such 
additional premium as the increased risk called for, or to cancel 
the policy, refunding the unearned premium. Lyman v. Ins. Co., 
14 Allen, 329. There is no presumption that they would have 
given their assent to the unoccupancy of the buildings without 
the payment of a premium commensurate with the additional 
hazard. 

The contract being once terminated, it could not be revived 
without the consent of both of the contracting parties. It is 
immaterial, then, whether the loss of the buildings is due to 
unoccupancy or to some other cause. Mead v. N. W. Ins. Co., 7 
N. Y. 530, 535, 536; Lyman v. State M. F. Ins. Co., 14 Allen, 
329, 335; Merriam v. Ins. Co., 21 Pick. 162; Jennings y. Ins. Co., 
2 Denio, 81; Shepherd v. Ins. Co., 38 N. H. 232, 239, 240; Poor 
V. Ins. Co., 125 Mass. 274; Alexander v. Ins. Co., 66 N. Y. 464, 
468; Sleeper v. Ins. Co., 56 N. H. 401; Hill v. 7ns. Co., 58 

N. H. 82. 

4t « # # # 

[After discussing the cases cited above.] The strict and 
. literal meaning of the stipulation that the policy shall be void if 
the premises remain unoccupied more than ten days is not that 
the insurance will be suspended merely during non-occupation 
after the ten days, and will revive when occupation is resumed. 
In ordinary speech, a void policy is one that does not and will 
not insure the holder if the insurer seasonably asserts its 
invalidity. It might be argued that this clause should be so 
construed as to accomplish no more than the purpose for which 
it was inserted; that its sole purpose was to protect the in- 
surer against the risk resulting from non-occupation; and that 
if this risk was terminated by reoccupation, the parties in- 
tended the insurance should be suspended only during the 
existence of the cause of a risk which the company did not 
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assume. On the other hand, it might be argued that such an 
intention would have been manifested by words specially and 
expressly providing for a suspension and resumption of the 
insurance, and would not have been left to be inferred from the 
general agreement that the policy should be void; that a final 
termination of the insurance at the end of ten days of non- 
occupation is plainly expressed by the provision that the policy 
shall then be void; and that the parties would not think it neces- 
sary to go further, and provide that the void policy should not 
become valid on reoccupation. 

Without determining the true construction, or what the result 
would be if there were no authority in this State, we are inclined 
to follow the decision in Fahyan v. Insurance Company (33 N. 
H. 203), although in that case the question of suspension seems 
not to have been presented by the plaintiff or considered by the 
court. It was apparently assumed that "void" meant finally 
extinguished, and not temporarily suspended; and in the present 
state of the authorities we are not prepared to hold that the 

assumption was erroneous. 

Verdict set aside.' 

Blodgett and Caepbntek, JJ., did not sit; Stanley, J., 
dissented; and the others concurred. 



EAY v. THOMPSON. 

12 CUSHING (Mass.), 281. — 1853. 

Assumpsit for the price of a horse sold to defendant. Defense, 
sale on condition that defendant might return the horse, and that 
he had returned it. Verdict for defendant. 

1 " An Increase of risk which is substantial, and which is continued for a 
considerable period of time, is a direct and certain injury to the insurer, and 
changes the basis upon which the contract of insurance rests ; and since 
there is a provision that, in case of an increase of risk which is consented to 
or known by the assured, and not disclosed, and the assent of the insurer 
obtained, the policy shall be void, we do not feel at liberty to qualify the 
meaning of these words by holding that the policy is only suspended during 
the continuance of such increase of risk." — C. Allen, J., in Kyte v. Com. 
Un. Ins. Co., 149 Mass. 116, 123. 
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Plaintiff offered to prove that defendant has so abused the 
horse that it -was materially injured and lessened in value and 
the plaintiff had refused in consequence to receive it back. This 
evidence was excluded and plaintiff excepted to the ruling. 

By Tim Court. The evidence offered by the plaintiff ought to 
have been admitted, to prove, if he could, that the horse had been 
abused and injured by the defendant, and so to show that the 
defendant had put it out of his power to comply with the condi- 
tion, by returning the horse. The sale was on a condition sub- 
sequent ; that is, on condition he did not elect to keep the horse, 
to return him within the time limited. Being on a condition 
subsequent, the property vested presently in the vendee, defeasi- 
ble only on the performance of the condition. If the defendant, 
in the meantime, disabled himself from performing the condition, 
— and if the horse was substantially injured by the defendant by 
such abuse, he would be so disabled, — then the sale became abso- 
lute, the obligation to pay the price became unconditional, and 
the plaintiff might declare as upon an indebitckus assumpsit, with- 
out setting out the conditional contract. Moss'y. Sweet, 3 Eng. 
Law & Eq. 311; 16 Ad. & El. N. S. 493. 

New trial ordered. 
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CHAPTER II. 

DISCHARGE OF CONTRACT BY PERFORMANCE. 
§ 1. Payment. 

FORD V. MITCHELL. 

15 WISCONSIN, 304. — 1862. 

Action against defendant as guarantor of an instrument set 
out in the complaint, or for the price agreed to be paid for a 
debt sold by plaintiff to defendant. Defense, that defendant was 
indorser of the instrument sued on and had received no notice of 
protest. Judgment for defendant. Plaintiff appeals. 

Dixon, C. J. T^e complaint in this action was several times 
amended. The original does not appear. The first amended 
complaint was against the defendant as guarantor upon an in- 
strument as follows : 

" No. 9092. $176. Janesville City Bank, Wisconsin. Certificate of 
Deposit. Janesville, April 15, 1858. Mi'. Wm. L. Mitchell has deposited 
in this bank one hundred and seventy-six dollars, payable to the order 
of himself, 60 days after date, in currency, upon return of this certificate , 
properly indorsed. Interest — per cent, if left 60 days. Jas. Fraser, 
A. Cash." 

The plaintiff was the holder of a debt against the Badger State 
Bank for $234, which the defendant applied to purchase. A 
sale was agreed upon at $176, to be paid in money by the defend- 
ant. Unable to raise the money, he requested the plaintiff to 
accept the certificate in lieu thereof, to which the plaintiff 
assented, provided the defendant would guarantee its payment. 
The defendant agreed to this, and writing his name across the 
back of the certificate, delivered it to the plaintiff. The bank 
refused payment, and the plaintiff caused the certificate to be 
protested and notice given defendant. Judgment was demanded 
for the amount of the certificate and interest from the time it 
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became due. The defendant answered, insisting that he was 
not a guarantor but an indorser, as alleged in a former complaint, 
and denied service of notice of protest. 

The cause came on for trial before the judge without a jury, 
when the judge, conceiving that the pleadings did not conform 
to the facts proved, ordered them to be amended. 

The complaint, as amended under this order, is for the $176 
agreed to be paid for the debt against the Badger State Bank. 
It sets out the transaction substantially as before, and avers the 
organization of the banks under the statute ; that the Janesville 
City Bank was, at the time of issuing the certificate, and has 
since remained, hopelessly insolvent, and that the plaintiff did not 
take nor agree to take the certificate, " guaranteed or indorsed or 
not guaranteed or indorsed," in payment for the debt sold, nor 
of the $176, the price agreed. The latter allegation is very ver- 
bose and awkward, but this is the substance of it. Judgment is 
demanded for $176 and interest from maturity of the draft. 
The answer, protesting that there is an entire departure from 
the cause of action first stated, denies nearly all the material alle- 
gations, and especially that notice of non-payment was properly 
given. 

The case made by the complaint is fully sustained by the 
proof, except the giving of notice of protest. The judge below 
so found, but supposing the plaintifi: was still proceeding upon 
the guaranty, he held that he was precluded by his own allega- 
tions from recovering. He refers to those already noticed — 
that the certificate was not received as payment for the debt or 
price — and understanding from them that the plaintiff did not 
agree to accept the defendant's guaranty, he says that it is an 
end of the action. The last mistake is not very surprising. The 
intention of the pleader is masked by such an impenetrable 
thicket of words, that it is hazardous for any one to attempt to 
get at it. The certificate was produced at the trial. 

The case as stated in either complaint is very plain on author- 
ity, and it was immaterial which was pursued. The certificate 
was payable in currency, and therefore not negotiable. See 
authorities cited by plaintiff's counsel under this point. Protest 
and notice of non-payment were therefore unnecessary to charge 
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the defendant. The party -writing his name across the back of 
a negotiable instrument can only be holden as an indorser, and 
unless the proper steps are taken to charge him as such, he will 
not be liable. Cady v. Shephard, 12 Wis. 639. But with non- 
negotiable paper the case is quite different. The liability there 
is absolute and unconditional. The party is entitled to none of 
the privileges of a common indorser. It is a guaranty, an agree- 
ment to pay at all events which nothing will discharge except 
some act which would discharge a surety. Josselyn v. Ames, 3 
Mass. 274; Moies v. Bird, 11 Id. 436; Oxford Bank v. Haynes, 
8 Pick. 423; Seabury v. Hungerford, 2 Hill, 80; Hall v. New- 
comb, 3 Id. 233; Seymour v. Van Slick, 8 Wend. 403; Griswold 
v. Slocum, 10 Barb. 402 ; Story on Prom. Notes, § 473, and note. 
The payee may write out the guaranty over the signature. And 
in this case it would have been sufficient if the plaintiff had 
written the guaranty in due form before offering the certificate 
in evidence. 

It being established that the certificate was not received as 
payment for the debt transferred, it follows that the plaintiff can 
maintain his action ,for the price upon surrender of certificate. 
The principle is elementary, that the taking of the promissory 
note or bill of the debtor himself, either for a precedent liability 
or a debt incurred at the time, is no payment, unless it be ex- 
pressly so agreed; but that, after the expiration of the credit, an 
action may be maintained upon the original consideration, upon 
producing the note or bill to be canceled. 

The acceptance suspends the remedy during its currency, and 
the burden of showing that it was received in payment lies on 
the debtor. Drake v. De Camp, 1 Johns. 34; Hughes v. Wheeler, 8 
Cow. 77 ; Jaffrey v. Cornish, 10 N. H. 505 ; Puckford v. Maxwell, 
6 Term, 62; Clark v. Noel, 3 Camp. 411; Chitty on Con., 660. 

So, too, of the acceptance by the creditor of the note of a third 
person for a precedent debt. Prima facie it is no discharge and 
it is for the debtor to show that it was so intended, unless the 
creditor makes the note his own by laches, or by parting with it. 
Tobey Y. Barber, 5 Johns. 68; WhitbeckY. Van Ness, 11 Johns. 
409; Booth v. Smith, 3 Wend. 66; Bank v. Fletcher, 5 Wend. 85; 
Smith V. Rogers, 17 Johns. 340; Waydell v. Luer, 3 Denio, 410; 
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Hays V. Stone, 7 Hill, 128; Frisbie v. Lamed, 21 Wend. 450; 
Vuil V. Foster, 4 Corns. 312. 

But where the note of a third person is received upon the 
sale of goods, or for an indebtedness contracted at the time, the 
rule is reversed. The note will then be deemed to have been 
taken by the vendor of the goods in satisfaction, unless the con- 
trary be expressly proved ; or unless the note be void, and there be 
fraud and misT^^jresentation on the part of the vendee respecting 
it. Wilson V. Foree, 6 Johns. 110; Johnson v. Weed, 9 Id. 310; 
Whitbeck v. Van Ness, supra; Breed v. Cook, 15 Johns. 241; Beid 
V. Hutchinson, 3 Camp. 351. In such cases it is regarded as an 
exchange of commodities — that it was part of the original con- 
tract that the note should be taken in payment for the goods. 
If the purchaser indorsed the note, there being no agreement that 
he shall otherwise be answerable for the goods, he will be liable 
in the character of an indorser only, and cannot be sued for goods 
sold and delivered. Booth v. Smith, and Frisbie v. Lamed, 
supra; Whitney v. Goi7i, 20 N. H. 354; Soffe v. Gallagher, 3 
E. D. Smith, 507. The subject is particularly well considered 
in the last case. The indorsement is, of course, conclusive evi- 
dence that the vendor did not intend to take the note at his own 
risk, or to part with the goods without holding the purchaser 
liable for the price; but having accepted it, he assumes the 
obligation incident to such a contract; he must see that the 
indorser has notice of the dishonor, or the indorser will be 
released. 

But when the purchaser undertakes to answer for the note in 
some other form, as if he guarantee or agree to guarantee its pay- 
ment or collection, it seems that the seller may recover in an 
action for goods sold. Monroe v. Hoff, 5 Denio, 360. In that 
case it was held that he might do so, though the guaranty was 
void by the statute of frauds for not expressing the considera- 
tion. The attempt to guarantee was considered very strong, if 
not conclusive evidence, that the note was not received in pay- 
ment. 

All these were cases where the note was negotiable. Whether 
a different rule would apply to the transfer of a non-negotiable 
note, on the purchase of goods, as to burden of proof, we need 
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not inquire. In Plimley v. Westley (2 Bing. N. C. 249 [29 E. C. 
L. 322]), the plaintiff having received from the defendant, in 
payment for goods, a promissory note indorsed by the defendant, 
but not made payable to order, it was held that he was entitled 
to recover the price of the goods, notwithstanding he had omitted 
to give full notice. In the case at bar, I think, aside from the 
other proof, that the signature of the defendant upon the back 
of the certificate furnishes indisputable evidenc^that it was not 
received in payment, and hence that a suit for the price may be 
maintained. The certificate not being negotiable, the plaintiff 
could be guilty of no laches in not presenting it or notifying the 
defendant of its dishonor. The case is very like that of Mon- 
roe V. Hoff, above cited. As observed by the court in Soffe v. 
Gallagher, it seems clear that the taking of an absolute and un- 
qualified guaranty that the note or other evidence of debt shall 
be paid, will not operate as payment but only as a security ex- 
tending the term of credit. Such absolute liability is inconsist- 
ent with the idea of payment; for the guarantor, if liable, is so 
in respect of the original consideration, whether sued upon his 
guaranty or for the goods. Where there is a sale of goods and in 
consideration thereof an absolute undertaking for the payment of 
the price, the consideration may be resorted to as well as the 
express agreement. And in such cases it is immaterial whether 
the express contract be the note of the buyer or his absolute 
guaranty that the price shall be paid upon the note of a third 
person. 

The plaintiff was, therefore, entitled to judgment upon the 
complaint as last amended. It was no departure, the cause of 
action being the very same, whether it was pursued in one form 
or the other. 

The judgment must be reversed, and the cause remanded with 
directions that the judgment be entered for the plaintiff accord- 
ing to the demand of the complaint. 

Paixe, J. I concur in the opinion of the chief justice, that 
upon the authorities, the action could be maintained for the 
original consideration ; but do not wish to commit myself to the 
position that under our statute of frauds, and the decisions of 
this court, the action could, under any circumstances, be sus- 
tained on the guaranty. 
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Cole, J. I think the plaintiff can recover on the original 
consideration, but express no opinion upon the other questions 
discussed by the chief justice. 

Judgment reversed, and cause remanded.* 



§ 2. Tender. 

KNIGHT V. ABBOTT. 

30 VERMONT, 577.— 1858. 

Book account. Defense, tender. Judgment for defendant. 
Plaintiff appeals. 

Bennett, J. We think no valid tender was made. It seems 
all that was done was that the defendant remarked to the plain- 
tiff, as the latter was passing by him, " I want to tender you this 
money before Mr. Dodge (at the same time holding in his hands 
thirty-five dollars and fifty cents), for labor you have done for 
me," but the plaintiff kept along with his team, making no reply. 
The defendant named no sum which he wished to tender, nor the 
amount he held in his hands, although it appeared subsequently 
that he had thirty-five dollars and fifty cents in his hands. It 
was for the defendant to make out affirmatively that he made a 
legal tender. The plaintiff was under no obligation to stop his 
team to make inquiries, or to have a sum of money tendered him; 
and unless the defendant specified the amount which he wished 
to tender, the plaintiff could not determine as to the sufficiency 
of the sum, and no refusal by the plaintiff to receive any specific 
sum of money could be predicated upon such an offer as the case 
shows was made. All that the case legally shows, is an inten- 
tion on the part of the defendant, or rather a willingness, to 
make a tender. If no tender was made at the time suggested, 
there is no occasion to inquire about its being kept good. 

1 " The distinction by the late learned Chief Justice Dixon, in his opinion 
in the case of Ford v. Mitchell, supra, as to the burden of proof where the 
note of a third person is received upon the sale of goods, or for an indebted- 
ness contracted at the time, I am inclined to think is not supported by the 
weight of authority." — Taylor, J., in Hoeflingerv. Wells, 47 Wis. 628, 631. 

See Tayloe v. Merchants' Fire Ins. Co., 9 How. 390, ante, pp. 29, 34, 35 ; 
The Kimball, 3 "Wall. 37. 
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The judgment of the County Court is reversed, and judgment 
for the plaintiff, for the sum reported by the auditors, and in- 
terest. 



§ 3. Substantial performance. 

NOLAN et al. v. WHITNEY. 

88 NEW YORK, 648.— 1882. 

In July, 1877, Michael Nolan, the plaintiffs' testator, entered 
into an agreement with the defendant to do the mason work in 
the erection of two buildings in the city of Brooklyn for the sum 
of $11,700, to be paid to him by her in instalments as the work 
progressed. The last instalment of $2700 was to be paid thirty 
days after completion and acceptance of the work. The work 
was to be performed to the satisfaction and under the direction 
of M. J. Morrill, architect, to be testified by his certificate, and 
that was to be obtained before any payment could be required to 
be made. As the work progressed, all the instalments were paid 
except the last, and Nolan, claiming that he had fully performed 
his agreement, commenced this action to recover that instalment. 
The defendant defended the action upon the ground that Nolan 
had not fully performed his agreement according to its terms and 
requirements, and also upon the ground that he had not obtained 
the architect's certificate, as required by the agreement. 

Upon the trial the defendant gave evidence tending to show 
that much of the work was imperfectly done, and that the agree- 
ment had not been fully kept and performed on the part of Nolan ; 
the latter gave evidence tending to show that the work was 
properly done, that he had fairly and substantially performed 
his agreement, and that the architect had refused to give him the 
certificate, which, by the terms of his agreement, would entitle 
him to the final payment. The referee found that Nolan com- 
pleted the mason work required by the agreement according to its 
terms; that he in good faith intended to comply with, and did 
substantially comply with, and perform the requirements of his 
agreement; but that there were trivial defects in the plastering 
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for which a deduction of $200 should be made from the last 
instalment, and he ordered judgment in favor of Nolan for the 
last instalment, less f 200. 

Eakl, J. It is a general rule of law that a party must perform 
his contract before he can claim the consideration due him upon 
performance ; but the performance need not in all cases be literal 
and exact. It is sufacient if the party bound to perform, acting 
in good faith, and intending and attempting to perform his con- 
tract, does so substantially, and then he may reco\>^er for his 
work, notwithstanding slight or trivial defects in performance, 
for which compensation may be made by an allowance to the 
other party. Whether a contract has been substantially per- 
formed is a question of fact depending upon all the .circumstances 
of the case to be determined by the trial court. Smith v. Brady, 
17 N. Y. 189; Thomas v. Fleury, 26 Id. 26; Olacius v. Black, 50 
Id. 145; Johnson v. De Peyster, 50 Id. 666; Phillip v. Gallant, 62 
Id. 256; Bowery Nat. Bank v. The Mayor, 63 Id. 336. Accord- 
ing to the authorities cited, under an allegation of substantial 
performance, upon the facts found by the referee, Nolan was 
entitled to recover unless he is barred because he failed to get the 
architect's certificate, which the referee found was unreasonably 
and improperly refused. But when he had substantially per- 
formed his contract, the architect was bound to give him the cer- 
tificate, and his refusal to give it was unreasonable, and it is held 
that an unreasonable refusal on the part of an architect in such a 
case to give the certificate dispenses with its necessity. All 

concur. 

Judgment affirmed.^ 

1 Accord : Katz v. Bedford, 77 Cal. 319 ; Hayward v. Leonard, 7 Pick. 
180 ; Kelly & Bragg v. Bradford, 33 Vt. 35 ; Cronch v. Gutmann, 134 N. Y. 
45, where FoUett, C. J., dissenting, says: "The tendency, called equitable, 
of courts to relieve persons from the performance of engagements deliberately 
entered into, and in legal effect to make for litigants new contracts which 
they never entered into, and which it cannot be supposed they ever would 
have entered into, has been and is being carried to a length which cannot be 
justified in reason." 
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GILLESPIE TOOL CO. v. WILSON et al. 

123 PENNSYLVANIA STATE, 19. — 1888. 

Assumpsit on a contract for drilling a well. Defense, non- 
performance. Nonsuit. Plaintiff appeals. 

Plaintiff agreed to drill for defendants a gas-well 2000 feet deep 
and five and five-eighths inches in diameter. In case salt water 
was struck, the well was to be eight inches in diameter in order 
to shut off the salt water. A well was dug to the depth of 
between 1500 and 1600 feet, when, owing to an accident, it had 
to be abandoned. Another well was then begun, and when at a 
depth of 800 feet plaintiff was notified that defendants held the 
contract was for the first well and would not be responsible for 
the second. Plaintiff continued and drilled the second well to a 
depth of 2204 feet, but struck salt water at a depth of 1729 feet, 
and to case this off reduced the hole to admit of casing four and 
one-quarter inch size. Plaintiff claimed a substantial perform- 
ance on the ground that the well was for testing the territory, and 
that for this purpose a four and one-quarter inch hole was as 
good as a five and five-eighths inch, and that it would have been 
a useless expense to ream it out to the latter diameter when the 
experiment proved that the territory did not produce gas. 

Mr. Justice Stebrett. Plaintiff company neither proved nor 
offered to prove such facts as would have warranted the jury in 
finding substantial performance of the contract embodied in the 
written proposition submitted to and accepted by the defendants. 
In several particulars the work contracted for was not done 
according to the plain terms of the contract. Nearly one-half of 
the well was not reamed out, as required, to an eight-inch 
diameter so as to admit five and five-eighths inch casing in the 
clear. About 180 feet of the lower section of the well also was 
bored four or four and one-quarter inches instead of five and 
five-eighths inches in diameter. In neither of these particulars, 
nor in any other respect, was there any serious difficulty in the 
way of completing the work in strict accordance with the terms 
of the agreement. To have done so would have involved nothing 
more than additional time and increased expense. The fact was 
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patent, as well as proved by undisputed evidence, that a four and 
one-quarter inch well would not discharge as much gas as one five 
and five-eighths inches in diameter. It is no answer to say that 
for the purpose of testing the territory a four and one-quarter 
inch well was as good as a five and five-eighths inch well; nor 
that reaming out the well to the width and depth required by 
the contract would have subjected defendants to additional 
expense without any corresponding benefit. That was their own 
affair. They contracted for the boring of a well of specified 
depth, dimensions, etc., and they had a right to insist on at least 
a substantial performance of the contract according to its terms. 
That was not done, and the court was clearly right in refusing to 
submit the case to the jury on evidence that would not have 
warranted them in finding substantial performance of the contract. 
The equitable doctrine of substantial performance is intended 
for the protection and relief of those who have faithfully and 
honestly endeavored to perform their contracts in all material 
and substantial particulars, so that their right to compensation 
may not be forfeited by reason of mere technical, inadvertent, 
or unimportant omissions or defects. It is incumbent on him 
who invokes its protection to present a case in which there has 
been no wilful omission or departure from the terms of his con- 
tract. If he fails to do so, the question of substantial per- 
formance should not be submitted to the jury. 

The offers specified in the third, fourth, and fifth assignments 
were rightly rejected. The proposed evidence was irrelevant 
and incompetent. There is nothing in the record that requires a 

reversal of the judgment. 

Judgment aifirmed.^ 

1 "To justify a recovery upon the contract as substantially performed, 
the omissions or deviations must be the result of mistake or inadvertence, 
and not intentional, much less fraudulent ; and they must be slight or sus- 
ceptible of remedy, so that an allowance out of the contract price will give 
the other party substantially what he contracted for. They must not be 
substantial and running through the whole work, so as to be remediless, and 
defeat the object of having the work done in a particular manner. And 
these are questions of fact for the jury or trial court. Olmstead v. Beale, 
19 Pick. 528 ; Woodward v. Fuller, 80 N. Y. 312. It may seem a harsh doc- 
trine to hold that a man who has built a house shall have no pay for it, but 
the other party can well say : ' I never made any such agreement. I agreed 

UN 
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DUPLEX SAFETY BOILER CO. v. GAEDEN et al. 

101 NEW YORK, 387. — 1886. 

Appeal from a judgment of the Supreme Court at General 
Term in the second department, af&rming a judgment for plain- 
tiff, and from an order denying defendants' motion for a new trial. 

Danforth, J. The plaintiff sued to recover f 700, the agreed 
price, as it alleged, for materials furnished and work done for the 
defendants at their request. The defense set up was that the 
work was done under a written contract for the alteration of cer- 
tain boilers, and to be paid for only when the defendants " were 
satisfied that the boilers as changed were a success." Upon the 
trial it appeared that the agreement between the parties was 
contained in letters, by the first of which the defendants said to 
plaintiff : 

"You may alter our boilers, changing all the old sections for your 
new pattern ; changing our fire front, raising both boilers enough to give 
ample fire space; you doing all disconnecting and connecting, also all 
necessary mason work and turning boilers over to us ready to steam up. 
Work to be done by tenth of May next. For above changes we are to 
pay you $700, as soon as we are satisfied that the boilers as changed are 
a success, and will not leak under a pressure of one hundred pounds of 
steam." 

The plaintiff answered, "accepting the proposition," and as 
the evidence tended to show, and as the jury found, completed 
the required work in all particulars by the 10th of May, 1881, at 
which time the defendants began and thereafter continued the 
use of the boilers. 

The contention on the part of the appellants is that the plain- 
to pay you if you would build my house In a certain manner, which you 
have not done.' The fault is with the one who voluntarily violates his 
contract." — Mitchell, J., in Elliott v. Caldwell, 4.3 Minn. 357, 360. 

Accord : Van Clief v. Van Vechten, 130 N. Y. 571, where the court says : 
"While slight and insignificant imperfections or deviations may be over- 
looked on the principle of de minimis non curat lex, the contract in other 
respects must be performed according to its terms. When the refusal to 
proceed is wilful, the difference between substantial and literal performance 
is bounded by the line of de minimis.'''' As to mercantile contracts, see 
Norrington v. Wright, 115 U. S. 188, post, p. 584. 
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tiff was entitled to no compensation, unless the defendants 
" were satisfied that the boilers as repaired were a success, and 
that this question was for the defendants alone to determine," 
thus making their obligation depend upon the mental condition 
of the defendants, which they alone could disclose. Performance 
must of course accord with the terms of the contract, but if the 
defendants are at liberty to determine for themselves when they 
are satisfied, there would be no obligation, and consequently no 
agreement which could be enforced. It cannot be presumed that 
the plaintiff entered upon its work with this understanding, nor 
that the defendants supposed they were to be the sole judge in 
their own cause. On the contrary, not only does the law presume 
that for services rendered, remuneration shall be paid, but here 
the parties have so agreed. The amount and manner of compen- 
sation are fixed; time of payment is alone uncertain. The 
boilers were changed. Were they, as changed, satisfactory to 
the defendants? In Folliard v. Wallace (2 Johns. 395) W. cov- 
enanted that in case the title to a lot of land conveyed to him by 
P. should prove good and sufficient in law against all other 
claims, he would pay to F. $150, three months after he should 
be "well satisfied" that the title was undisputed. Upon suit 
brought the defendant set up that he was "not satisfied," and the 
plea was held bad, the court saying, "a simple allegation of 
dissatisfaction, without some good reason assigned for it, might 
be a mere pretext and cannot be regarded." This decision was 
folowed in City of Brooklyn v. Brooklyn City R. R. Go. (47 N". Y. 
475) and Miesell v. Olohe Mut. L. Ins. Co. (76 Id. 116). 

In the case before us the work required was specified, and was 
completed ; the defendants made it available and continued to use 
the boilers without objection or complaint. If there was full 
performance on the plaintiff's part, nothing more could be 
required, and the time for payment had arrived; for according 
to the doctrine of the above cases, " that which the law will say 
a contracting party ought in reason to be satisfied with, that the 
law will say he is satisfied with." 

Another rule has prevailed, where the object of a contract was 
to gratify taste, serve personal convenience, or satisfy individual 
preference. In either of these cases the person for whom the 
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article is made, or the ■work done, may properly determine for 
himself — if the other party so agree — whether it shall be 
accepted. Such instances are cited by the appellants. One who 
makes a suit of clothes {Brown v. Foster, 113 Mass. 136), or 
undertakes to fill a particular place as agent (Tyler v. Ames, 6 
Lans. 280), mold a bust (Zaleski v. Clark, 44 Conn. 218), or paint 
a portrait (Gibson v. Cranage, 39 Mich. 49; Hoffman v. Gallaher, 
6 Daly, 42), may not unreasonably be expected to be bound by 
the opinion of his employer, honestly entertained. A different 
case is before us, and in regard to it no error has been shown. 
The judgment appealed from should be affirmed. All concur. 

Judgment affirmed.* 

1 "The only question in this case is whether the written agreement 
between the parties left the right of the plaintiff to recover the price of the 
work and materials furnished by him dependent upon the actual satisfaction 
of the defendant. Such agreements usually are construed not as making 
the defendant's declaration of dissatisfaction conclusive, in which case it 
would be difiScult to say that they amounted to contracts (Hunt v. Liver- 
more, 5 Pick. 395, 397), but as requiring an honest expression. In view of 
modern modes of business, it is not surprising that in some cases eager 
"sellers or selling agents should be found taking that degree of risk with 
unwilling purchasers, especially where taste is involved. Brown v. Foster, 
113 Mass. 136 ; Gibson v. Cranage, 39 Mich. 49 ; Wood Heaping & Mowing 
Machine Co. v. Smith, 60 Mich. 565 ; Zaleski v. Clark, 44 Conn. 218 ; 
McClure Bros. v. Briggs, 58 Vt. 82 ; Exhaust Ventilator Co. v. Chicago, 
Milwaukee & St. Paul Bailway, 66 Wis. 218 ; Seeley v. Welles, 120 Penn. 
St. 69 ; Singerly v. Thayer, 108 Penn. St. 291 ; Andrews v. Beljield, 2 C. B. 
(N. S.) 779. 

" Still when the consideration furnished is of such a nature that its value 
will be lost to the plaintiff, either wholly or in great part, unless paid for, a 
just hesitation must be felt, and clear language required, before deciding 
that payment is left to the will, or even to the idiosyncrasies, of the inter- 
ested party. In doubtful cases courts have been inclined to construe agree- 
ments of this class as agreements to do the thing in such a way as reason- 
ably ought to satisfy the defendant. Sloan v. Hayden, 110 Mass. 141, 143 ; 
Braunstein v. Accidental Death Ins. Co., 1 B. & S. 782, 799; Dallman\. 
King, 4 Bing. N. C. 105." — Holmes, J., in Hawkins v. Graham, 149 Mass. 
^84,287,288. 
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ADAMS EADIATOE & BOILER WOEKS v. SCHNADEE. 

155 PENNSYLVANIA STATE, 394. — 1893. 

Assumpsit for heater sold and delivered. Defense, non-per- 
formance. Verdict and judgment for plaintiff. Defendant 
appeals. 

Mr. Justice Dean. Davis C. Schnader, defendant's testator, 
the owner of a dwelling-house then being built, on the 24th of 
August, 1889, made a written contract with plaintiffs that they 
should furuish this house with a steam heater. Among other 
stipulations is this one : 

" We (plaintiffs) guarantee this apparatus for heating by steam to be 
constructed in a good, thorough, and -workmanlike manner, to give entire 
satisfaction in its operation, and to work entirely noiseless. Should it 
prove unsatisfactory after a thorough and reasonable trial, we will remove 
it at our expense, refund the moneys paid to us on account of it, and will 
place the building in as good a condition as it was when we received it 
for the purpose of erecting our steam-heating apparatus. We will fur- 
nish said steam-heating apparatus complete in all its details for the sum 
of four hundred and eighty-two dollars ($482.00) ; one-half to be paid 
on completion of the work, and the remainder in sixty days thereafter." 

The specifications of kind and size of materials to be used in 
the constructions are elaborate. We do not deem them, so far as 
this issue is concerned, very material, for the case turns on the 
construction to be given that stipulation in the agreement just 
quoted. 

Mr. Schnader moved into his house on Tuesday of the last 
week in March, 1890, and died on the following Saturday. By 
his last will, duly proven, he devised the dwelling-house to his 
son, Milton H. Schnader, his executor and this defendant, subject 
to a life estate in his widow. Before his death, and before the 
heater, by use for a reasonable time, had been tested, he paid to 
plaintiffs about one-half the price. 

Milton H. Schnader, son, executor, and devisee, was in the 
house with his father for the four days of his last illness, and 
continued to live there with his mother. He testified that the 
heater was wholly unsatisfactory to him from the day it was first 
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started; failed to heat the rooms. He notified plaintiffs of this 
when they demanded payment of the last instalment of the price, 
and asked them to defer collection until the following December, 
when the weather would be colder and a better test could be 
made. This they declined to do, and proposed that James N. 
Scheible, a plumber, should make an examination of the heater; 
this was concurred in by Schnader, and the last of June or the 
first of July Scheible fired it up, and it worked satisfactorily to 
him, Scheible, on that day, at that season of the year. But 
Schnader was not satisfied, and on the 6th of September, in 
response to plaintiffs' written demand of August 25th, for im- 
mediate payment, requested them to remove the heater from his 
premises. The plaintiffs then brought suit for f 274. 03, the 
unpaid balance of their contract price. 

At the trial, plaintiffs averred complete performance of their 
contract according to its terms; defendant denied this. There 
was considerable evidence adduced on both sides as to the quality 
and capability of the heater, which was submitted to the jury by 
the learned court below, on the theory or construction of the 
agreement, that if plaintiffs performed their contract according 
to the specifications, to their own satisfaction and that of the 
jury, then they should have a verdict. This instruction the 
appellant's seven assignments of error complain of. 

What is a reasonable interpretation of the contract of plaintiffs 
when they say, "We guarantee this apparatus to give entire 
satisfaction in its operation, and should it prove unsatisfactory 
after a thorough and reasonable trial, we will remove it at our 
expense." It must be kept in mind, that this was not a piece of 
machinery designed to accomplish some single or particular pur- 
pose in which power and durability alone constitute desirability 
or satisfactoriness. A saw-mill may be warranted as of a 
capacity to cut a certain quantity of lumber per day; a loco- 
motive may be warranted to draw a certain number of tons up 
a certain grade, or around a certain curve; and if there be a 
guaranty that they shall give satisfaction, it can reasonably be 
presumed that the specified power was all that was within the 
mind of the parties when they contracted. But when the subject 
of the contract is household furniture, as in McOarren v. McNulty 
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(7 Gray, 139) ; or for a suit of clothes, as in Brown v. Foster (113 
Mass. 136); or for a work of art, as in Hoffman v. Gallaher 
(6 Daly, 42) and ZalesM v. Clark (44 Conn. 218), the question is 
not whether the thing contracted for had a certain strength or a 
particular dimension as specified in the contract, but there come 
in to make up satisfaction or dissatisfaction those qualities which ■ 
please, or those defects which are nothing more than annoying. 
A dwelling-house heater is in use every hour of the day and 
night; is absolutely indispensable to the health and comfort of 
the householder and his family; if all the iron and brickwork be 
made as specified; the valves, gauge-cocks, radiators, boilers, and 
all other parts, measure as set out in the contract ; and if, even on 
one day in the middle of summer on being fired up and operated 
by an expert plumber, a degree of heat is attained which, in his 
opinion, comes up to the point fixed in the contract, these facts 
would not of themselves determine that it was satisfactory to the 
man who was to use it in zero weather. If in its ordinary every- 
day use in heating his house, instead of satisfying him, it was, 
as he testifies, a constant vexation, we think he was not bound 
to keep and pay for it. 

The reasonable interpretation of the contract is, that Schnader 
was to be satisfied with the heater; not the plaintiffs; not the 
plumber, nor other witnesses; not the jury. As is said in 
ZalesM v. Clarlc : " It is not enough to say she (the defendant) 
ought to be satisfied with it, and that her dissatisfaction is 
unreasonable. She, not the court, is entitled to judge of that. 
The contract was not to make one she ought to be satisfied with, 
but one she would be satisfied with." 

The rule laid down by this court in Singerly v. Thayer (108 
Pa. 291) is to the same effect, and is clearly applicable to this 
contract and this evidence. The court says: "He (the defend- 
ant) therefore was the person to decide, and to declare whether it 
was satisfactory. He did not agree to accept what might be 
satisfactory to others, but what was satisfactory to himself. This 
was the fact which the contract gave him the right to decide. 
He was the person who was to test and use it. No other persons 
could intelligently determine whether in every respect he was 
satisfied therewith." 
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The appellees' counsel argue that there is a distinction between 
this contract and the one in Singerly v. Thayer. In the contract 
before us, plaintiffs agree to remove the heater " should it prove 
unsatisfactory after a thorough and reasonable trial," while there 
are no such words in the Singerly and Thayer contract. But the 
plaintiffs on the trial alleged, and offered evidence to prove, that 
at their suggestion and by consent of defendant a test trial was 
given this heater in June or July. Mr. Adams, for the plaintiff, 
testified that the trial demonstrated he had complied with his 
contract; that is his opinion. He admits that a trial at that 
time of the year would be a theoretical, not a practical one. 

The defendant concedes that on the trial it worked better than 
it usually did, but he was not convinced it would work satisfac- 
torily to him in cold weather. The fair presumption is, that the 
"thorough and reasonable trial" contemplated by the parties, 
was its use by the householder under the supervision and attend- 
ance of the ordinary household servants. It was not expected 
the purchaser would daily employ skilled plumbers or engineers 
to operate it. In this ordinary and expected use of it from 
March until June it was unsatisfactory to Schnader; after the 
trial test made by the expert Scheible, in presence of Adams and 
Schnader in summer, it still was not satisfactory; was so unsat- 
isfactory that Schnader offered to forfeit all he had paid if 
plaintiffs would take the heater out. 

Of course defendant's dissatisfaction must be genuine, as 
distinguished from mere caprice or dishonesty; he could not have 
ordered the heater taken out without a trial by the ordinary 
methods and service of the householder; nor, for the purpose of 
evading payment of the balance of the price, could a dishonest 
declaration of dissatisfaction have been an effectual defense. But 
there is no evidence of want of good faith in his conduct; he has 
a right to defend on the ground that the heater does not work 
satisfactorily to him, after what he considered a thorough and 
reasonable trial by the ordinary use of it for more than two 
months, and especially after the test trial proposed by plaintiffs. 

In substance, the court below submitted it as a question of fact 
to the jury to find from the evidence whether he ought to have 
been satisfied; this was an erroneous interpretation of the con- 
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tract. The proper interpretation is : (1) Was there a thorough 
and reasonable trial of the heater by the ordinary daily use of 
it? (2) Was the defendant then dissatisfied with it? If he was 
dissatisfied after such trial, the plaintiff cannot recover. Neither 
the plaintiff, jury, nor witnesses ought to be permitted to make 
a contract for him ; his contract was, that he was to be satisfied, 
and the plaintiffs must perform their contract in this particular 
the same as in the item of putting in boilers. 

Plaintiffs' counsel further argue that the judgment should be 
affirmed, because this contract was personal alone to D. C. 
Schnader, defendant's father, who died four days after the heater 
was put in the house ; as he does not survive to indicate dissatis- 
faction, the defendant has no authority to do so. The plaintiffs 
raised no such question in the court below, so far as can be 
learned from the charge or the points presented; but as the case 
goes back for retrial, it is best we should here briefly pass upon it. 

It would rather lack equality to hold that the contract 
liability for the price passed to the executor and devisee, but 
the right to insist on performance died with the testator ; neither 
reason nor law imposes upon us such a decision. If D. C. 
Schnader had lived to make such trial of the heater as was 
intended by the contract, and had expressed no dissatisfaction 
with it, there would be a conclusive presumption of plaintiffs' 
complete performance; but as he died almost immediately after 
it was put in, his executor and devisee has the right to set up the 
same defense as the testator might have done had he lived. It 
was not a contract for a suit of clothes, or for a set of artificial 
teeth, which could be satisfactory to but one person, but for a 
heater, which was to be satisfactory to the occupant of the house 
where it was to be put; death and the last will have made this 
defendant the occupant, and he has the right to insist that the 
heater shall work satisfactorily to him as he has succeeded not 
only to the property, but to the personal use of it. 

The defendant's first assignment of error to the refusal of the 
court to instruct as requested in first point: "That under the 
law the contract of August 24, 1889, is a guaranty or warranty 
that the apparatus would work to the satisfaction of Davis C. 
Schnader, deceased, and that, if the evidence is believed that as 
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executor he fairly and reasonably tried and tested the apparatus 
and was dissatisfied with it, and so notified plaintiffs, there can 
be no recovery," is sustained. This in effect disposes of all the 
other assignments. 

The judgment is reversed and a venire facias de novo awarded.* 

1 " The cases where the parties provide that the promisor is to be satisfied, 
or to that effect, are of two classes ; and whether the particular case at any 
time falls within the one or the other must depend on the special circum- 
stances, and the question must be one of construction. 

" In the one class the right of decision is completely reserved to the prom- 
isor, and without being liable to disclose reasons or account for his course, 
and a right to inquire into the grounds of his action and overhaul his deter- 
mination, is absolutely excluded from the promisee and from all tribunals. 
It is sufficient for the result that he willed it. The law regards the parties 
as competent to contract in that manner, and if the facts are sufficient to 
show that they did so, their stipulation is the law of the case. The promisee 
is excluded from setting up any claim for remuneration, and is likewise 
debarred from questioning the grounds of decision on the part of tlie prom- 
isor, or the fitness or propriety of the decision itself. The cases of this class 
are generally such as involve the feelings, taste, or sensibility of the promisor, 
and not those gross considerations of operative fitness or mechanical utility 
which are capable of being seen and appreciated by others. But this is not 
always so. It sometimes happens that the right is fully reserved where it is 
the chief ground, if not the only one, that the party is determined to pre- 
serve an unqualified option, and is not willing to leave his freedom of choice 
exposed to any contention or subject to any contingency. He is resolved to 
permit no right in any one else to judge for him or to pass on the wisdom or 
unwisdom, the justice or injustice of his action. Such is his will. He will 
not enter into any bargain except upon the condition of reserving the power 
to do what others might regard as unreasonable. The following cases sufli- 
ciently illustrate the instances of the first class : Gibson v. Cranage, 39 
Mich. 49 ; Taylor v. Brewer, 1 M. & S. 290 ; McCarren v. McNulty, 7 Gray, 
139; Brown v. Foster, 113 Mass. 136; Zalesld v. Clark, 44 Conn. 218; 
Bossiter v. Cooper, 23 Vt. 522 ; Hart v. Hart, 22 Barb. 606 ; Tyler v. Ames, 
6 Lans. 280. 

"In the other class the promisor is supposed to undertake that he will 
act reasonably and fairly, and found his determination on grounds which 
are just and sensible, and from thence springs a necessary implication that 
his decision in point of correctness and the adequacy of the grounds of it are 
open considerations and subject to the judgment of judicial triers. Among 
the cases applicable to this class are Daggett v. Johnson, 49 Vt. 345, and 
Hartford Sorghum Mfg. Co. v. Brush, 43 Vt. 528." — Graves, C. J., in Walter 
A. Wood &c. Co. V. Smith, 50 Mich. 565, 569-571. See also Exhaust Venti- 
lator Co. V. Chicago &e. By., 66 Wis. 218 ; Silsby Mfg. Co. v. Chico, 11 
Sawyer, 183 ; 24 Fed. Eep. 893. 
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CHAPTER III. 

DISCHARGE OF CONTEACT BY BREACH. 
§ 1. Position of parties where a contract is discharged by breach. 

DEEMOTT v. JOl^ES. 

2 WALLACE (U. S.), 1. — 1864. 
[Reported herein at p. 641.] 

Note. — All of the cases in this chapter will he found to illustrate this topic. 



§ 2. Forms of discharge by breach. 

(i.) Discharge by renunciation before performance due. 
WnSTDMULLEE et al. v. POPE et al. 

107 NEW YORK, 674. — 1887. 

This was an action to recover damages for alleged breach of a 
contract to purchase a quantity of iron. Verdict for plaintiffs. 
Judgment affirmed at General Term. 

In January, 1880, the parties entered into a contract for the 
sale by plaintiffs and purchase by defendants of " about twelve 
hundred tons old iron, Vignol rails, for shipment from Europe at 
sellers' option, by sail or steam vessels to New York, Philadel- 
phia, or Baltimore, at any time from May 1 to July 15, 1880, at 
thirty-five dollars per ton, . . . deliverable in vessels at either 
of the above ports on arrival." On or about June 12, 1880, 
defendants notified plaintiffs that they would not receive or pay 
for the iron, or any part of it, and advised that plaintiffs better 
stop at once in attempting to carry out the contract. Plaintiffs 
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thereupon sold the iron abroad which they had purchased to 
carry out the contract. 

Per Curiam. We think no error is presented upon the record 
which requires a reversal of the judgment. The defendants hav- 
ing on the 12th of June, 1880, notified the plaintiffs that they 
would not receive the iron rails or pay for them, and having 
informed them on the next day that if they brought the iron to 
New York they would do so at their own peril, and advised them 
that they had better stop at once attempting to carry out the 
contract, so as to make the loss as small as possible, the plaintiffs 
were justified in treating the contract as broken by the defendant 
at that time, and were entitled to bring the action immediately 
for the breach, without tendering the delivery of the iron, or 
awaiting the expiration of the period of performance fixed by 
the contract; nor could the defendants retract their renunciation 
of the contract after the plaintiffs had acted upon it, and by a 
sale of the iron to other parties changed their position. Dillon 
V. Anderson, 43 N. Y. 231; Howard v. Daly, 61 Id. 362; Ferris v. 
Spooner, 102 Id. 12; Hoclister v. De La Tour, 2 El. & Bl. 678; 
Cort v. Ambergate &c. Railway Co., 17 Ad. & El. 127; Crabiree 
V. Messersmith, 19 la. 179; Benjamin on Sales, §§ 567, 568. 

The ordinary rule of damages in an action by a vendor of goods 
and chattels, for a refusal by the vendee to accept and pay for 
them, is the difference between the contract price and the market 
value of the property at the time and place of delivery. Dana 
V. Fiedler, 12 N. Y. 40; Dustan v. Mc Andrew, 44 Id. 72; Cahen 
V. Piatt, 69 Id. 348. 

« * « # « 

All concur. Judgment affirmed.* 



DINGLEY et al. v. OLEE et al. 

117 UNITED STATES, 490. — 1886. 

Assumpsit for damages for alleged breach of contract. Judg- 
ment for plaintiffs. Writs of error by both parties. 

1 See also Kurte v. Frank, 76 Ind. 594, ante, p. 358. 
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Plaintiffs, in 1879, sold defendants a quantity of ice to be 
returned by defendants the following year. Ice was then worth 
fifty cents a ton. Next season, in July, when ice was worth five 
dollars a ton, plaintiffs demanded a return of the amount delivered. 
Defendants replied: "We must, therefore, decline to ship the ice 
for you this season, and claim as our right to pay you for the 
ice in cash at the price you offered other parties here (that is, 
fifty cents), or give you ice when the market reaches that point." 
In answer to another demand defendants replied in substance the 
same and asked for a reply or a personal interview. Plaintiffs 
thereupon, without waiting for the end of th& season, commenced 
this action. 

Mb. Justice Matthews. . . . We differ, however, from the 
opinion of the Circuit Court that the defendants are to be con- 
sidered, from the language of their letters above set out, as having 
renounced the contract by a refusal to perform, within the mean- 
ing of the rule which, it is assumed, in such a case, confers upon 
the plaintiffs a right of action before the expiration of the contract 
period for performance. We do not so construe the correspond- 
ence between the parties. In the letter of July 7th, the defend- 
ants say: "We must, therefore, decline to ship the ice for you 
this season, and claim, as our right, to pay you for the ice, in 
cash, at the price you offered it to other parties here, or give you 
ice when the market reaches that point." Although in this 
extract they decline to ship the ice that season, it is accompanied 
with the expression of an alternative intention, and that is, to 
ship it, as must be understood, during that season, if and when 
the market price should reach the point which, in their opinion, 
the plaintiffs ought to be willing to accept as its fair price between 
them. It was not intended, we think, as a final and absolute 
declaration that the contract must be regarded as altogether off, 
so far as their performance was concerned, and it was not so 
treated by the plaintiffs. For, in their answer of July 10th, they 
repeat their demand for delivery immediately, speak of the letter 
of the 7th instant as asking " for a postponement of the delivery," 
urge them "to fill our order," and close with "hoping you (the 
defendants) will take a more favorable view upon further reflec- 
tion," etc. Here, certainly, was a locus penitentioe conceded to 
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the defendants by the plaintiffs themselveSj and a request for 
further consideration, based upon a renewed demand, instead of 
abiding by and standing upon the previous one. 

Accordingly, on July 15th, the defendants replied to the 
demand for an immediate delivery to meet the exigency of the 
plaintiffs' sale of the same ice to others, and the letter is evi- 
dently and expressly confined to an answer to the particular 
demand for a delivery at that time. They accordingly say: 
" Now you ask us at a time when we are pressed by our sales and 
by short supply threatening us and others, to deliver to you the 
equivalent in tons of the ice taken from you under the circum- 
stances stated. This does not seem to us to be fair," etc. " We 
cannot, therefore, comply with your request to deliver to you the 
ice claimed, and respectfully submit that you ought not to ask this 
of us in view of the fact stated herein and in ours of the 7th." 
This, we think, is very far from being a positive, unconditional, 
and unequivocal declaration of fixed purpose not to perform the 
contract in any event or at any time. In view of the consequences 
sought to be deduced and claimed as a matter of law to follow, 
the defendants have a right to claim that their expressions, sought 
to be converted into a renunciation of the contract, shall not be 
enlarged by construction beyond their strict meaning. 

The view taken by the Circuit Court of the correspondence and 
conduct of the parties, and which we hold to be erroneous, 
brought the case within the rule laid down by the English courts 
in Hochster v. DeLa Tour, 2 El. & Bl. 678; Frost v. Knight, L. E. 
7 Ex. Ill; Danube & Black Sea Railway Co. v. Xenos, 11 C. B. 
N. S. 152; and whicli, in Roper v. Johnson (L. R. 8 C. P. 167, 168) 
was called a novel doctrine ; followed by the courts of several of 
the States (Crabtree v. Messersmith, 19 Iowa, 179 ; Holloway v. 
Ch-iffith, 32 Iowa, 409; Fox v. Kitton, 19 111. 619; Chamber of 
Commerces. SolUtt, 43 111. 519; Dugan v. Anderson, 36 Maryland, 
567; Bartis v. Thompson, 42 N. Y. 246); but disputed and denied 
by the Supreme Judicial Court of Massachusetts in Daniels v. 
Newton (114 Mass. 630) and never applied in this court. Accord- 
ingly, the right to maintain the present action was justified upon 
the principle supposed to be established by those cases. 

The construction we place upon what passed between the parties 
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renders it unnecessary for us to discuss or decide whether the 
doctrine of these authorities can be maintained as applicable to 
the class of cases to which the present belongs; for, upon that 
construction, this case does not come within the operation of the 
rule involved. 

In Smoot's Case (15 Wall. 36) this court quoted with approval 
the qualification stated by Benjamin on Sales (1st ed. 424, 2d ed. 
§ 568) that, 

" A mere assertion that the party will be unable, or will refuse to 
perforin his contract, is not sufficient; it must be a distinct and une- 
quivocal absolute refusal to perform the promise, and must be treated 
and acted upon as such by the party to whom the promise was made ; 
for, if he afterwards continue to urge or demand a compliance with 
the contract, it is plain that he does not understand it to be at an end." 

We do not find any such refusal to have been given or acted 
upon in the present case, and the facts are not stronger than those 
in Avery v. Bowden (5 El. & Bl. 714; S. G. 6 El. & Bl. 953), 
which were held not to constitute a breach or renunciation of the 
contract. The most recent English case on the subject is that of 
Johnstone y. Milling, in the Court of Appeal (16 Q. B. D. 460), 
decided in January of the present year, which holds that the 
words or conduct relied on as a breach of the contract by antici- 
pation must amount to a total refusal to perform it, and that that 
does not by itself amount to a breach of the contract unless so 
acted upon and adopted by the other party. 

The present action was prematurely brought before there had 
been a breach of contract, even in this sense, by the defendants, 
for what they said on July 15th amounted merely to a refusal to 
comply with the particular demand then made for an immediate 
delivery. 

The judgment is accordingly reversed upon the writ of error 
sued out by the defendants below, and the cause remanded, with 
instructions to take further proceedings therein according to law ; 
and upon the writ of error of plaintiffs below judgment will be 
given that they take nothing by their writ of error. 
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(ii.) Impossibility created by one party before performance due. 

WOLF V. MAESH. 

54 CALIFORNIA, 228. — 1880. 

Action on an instrument in writing. Judgment for plaintiff. 
Defendant appeals. 

The instrument was as follows : 

"Martinez, November 24th, 1866. 
"For value received, I promise to pay to S. Wolf, or order, four hun- 
dred and forty-nine dollar.s, with interest at one per cent per month from 
date until paid, principal and interest payable in United States gold coin. 
This note is made with the express understanding that if the coal mines 
in the Marsh Ranch yield no profits to me, then this note is not to be 
paid, and the obligation herein expressed shall be null and void. 

" C. P. Marsh." 

On November 1, 1871, defendant conveyed his interest in the 
ranch to one Williams. Up to that date the mines had yielded 
defendant no profits. 

Sharpstein, J. . . . Before the mines had yielded any profits 
to the defendant, he sold and conveyed his interest in them to a 
stranger. By so doing he voluntarily put it out of his power 
ever to realize any profits from the mines. However great the 
yield of profits from them might be after that, they could yield 
none to him. And the principle is elementary, that, "if one 
voluntarily puts it out of his power to do what he has agreed, he 
breaks his contract, and is immediately liable to be sued therefor, 
without demand, even though the time specified for performance 
has not expired." Bishop on Cont., § 690 (1426). 

That this case is within that principle, we do not entertain a 
doubt. When the note was executed, the defendant was a half 
owner of the mines, which were leased on such terms that the 
production of coal from them must have yielded him a profit. 
After making the note, he voluntarily committed an act which 
made it impossible for the contingency upon which the note would 
become due and payable ever to arise. When he did that, he 
violated his contract, and the note at once became due and pay- 
able; and as this action was commenced within four years after 
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that, it follows that the judgment and order of the court appealed 
from must be affirmed.* 



DELAMATEK, v. MILLER. 

1 COWEN (N. T.), 75. — 1823. 

Assumpsit by Miller against Delamater; for that the former 
had exchanged his horse with one Schermerhorn for his (S.'s) 
watch, which was in Delamater's possession at his (D.'s) house; 
and which he, being present at the contract, agreed to keep and 
deliver to Miller, who said he should call for it on the Saturday 
following. Miller did not demand it till the Sunday following, 
when Delamater refused to deliver it, assuming to retain it for a 
dollar due him from Schermerhorn; and he afterwards gave up 
the watch to Schermerhorn, who sold it. Judgment for plaintiff. 

Curia. The defendant was not bound to regard the demand on 
Sunday (vid. Oowen's Treatise, 135, and the cases there cited); 
but, as the defendant parted with the watch, and thereby put it 
out of his power to perform the contract, the plaintiff was excused 
from the necessity of making any demand. Sir Anthony Main's 
Case, 5 Eep. 21, — the 2d resolution in that case. 

And the judgment was affirmed. 



(m.) Renunciation in the course of performance. 
HALE et al. v. TEOUT et al. 

35 CALIFORNIA, 229.— 1868. 

Action for contract price of lumber delivered, and for damages 
for breach of contract by defendants in declaring the contract at 
an end and refusing to receive any more lumber under it. Judg- 
ment for plaintiffs for lumber delivered, but not for breach. 
Plaintiffs appeal. 

1 Accord : Cape Fear &c. Nav. Co. v. Wilcox, 7 Jones' L. (N. C.) 481 ; 
United States v. Peck, 102 U. S. 64. 
oo 
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Sawyer, C. J. . . . Conceding a breach to have occurred on 
the part of the defendants, it is claimed on their behalf that the 
plaintiffs had but one of three courses to pursue: firstly, to 
rescind the contract and sue for the value of the lumber delivered ; 
secondly, proceed to manufacture and tender the lumber, and sue 
upon the contract from month to month for a corresponding 
amount of the contract price; or, thirdly, proceed to manufacture 
and tender the lumber according to the terms of the contract, till 
the whole two million feet should be delivered or tendered, and 
then sue for the entire amount at once. And the court below 
must either have adopted this theory, or have rendered judgment 
upon the hypothesis that the only breach on the part of the 
defendants consisted in not paying for a part of the lumber 
delivered and accepted, and that such non-payment did not con- 
stitute a breach of the contract entitling the plaintiffs to damages 
beyond the price of the amount of lumber delivered and received, 
but not paid for. But if it be conceded that plaintiffs were 
entitled to go on manufacturing and tendering the lumber, and 
then sue for the contract price, as suggested, as to which there 
may be some doubt (see Clark v. Marsiglia, 1 Den. 318 ; Derby et 
al. V. Johnson et al., 21 Vt. 22), it is clear, both on principle 
and authority, that the plaintiff's were entitled to pursue another 
course, the one adopted in this action; that is to say, to treat the 
contract as wholly broken by the defendants, and sue to recover, 
firstly, the contract price for the lumber actually delivered and 
received under the contract; and, secondly, upon the breach to 
recover the entire damages resulting from the breach on the part 
of defendants in putting an end to and refusing to receive any 
more lumber under the contract. 

It may be that the monthly payments called for by the contract 
were absolutely necessary to enable the plaintiffs to perform their 
covenants, and that without such payments it would have been 
impossible for them to proceed. It would require a large amount 
of capital for plaintiffs to proceed in the manufacture of lumber 
for a period of three years without receiving payments. Besides, 
they were compelled to erect, and did erect, a new mill for the 
express purpose of enabling them to fulfill their contract. It 
would be equally onerous to be compelled to sue each month, and 
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recover tlie amount of the several monthly payments at the end 
of a protracted law suit. They were not bound to do so under 
the terms of their contract. There was not merely a neglect of 
payment, but they were notified by the defendants that they 
should treat the contract as at an end, and would receive no more 
lumber under it. Defendants thereby prevented the plaintiffs 
from fulfilling their contract. The plaintiffs, after this, even if 
they would be justified in so doing, could not be required, as a 
condition precedent to obtaining adequate relief for the breach, 
to go on manufacturing lumber at the risk of finding no market 
for it, or of being unable to collect from the defendants the 
amounts that might become due under the contract. There was 
a total breach of an entire contract, and the plaintiffs were 
entitled to sue upon the breach immediately, and recover the 
entire damages resulting from it, without waiting for the time for 
full performance to elapse. The following authorities sustain 
this view: Shaffer v. Lee, 8 Barb. 415; Masterton v. Mayor of 
Brooklyn, 7 Hill, 61; Clark v. Mayor of M T., 4 N. Y. (4 Comst.) 
343 ; Boyalton v. B. and W. Turnpike Co., 14 Vt. 311 ; Derby v. 
Johnson, 21 Vt. 22; Jones v. Judd, 4 N. Y. 414; Phil, Wil. and 
Bait. B. B. Co. r. Howard, 13 Howard, U. S. 313, 314, 344; Fish 
V. Folley, 6 Hill, 55; Shannon v. Comstock, 21 Wend. 460; Seaton 
V. Second Municipality of New Orleans, 3 La. Am. 11.45; Bogers 
V. Parham, 8 Cobb, Ga. 190; PlanchS v. Colburn, 8 Bing. 15; 
Clossman v. Lacoste, 28 Eng. L. and Eq. 141. 

The case orMasterton v. Mayor of Brooklyn, supra, was similar 
in principle to this. The suit was for a breach of a contract, 
whereby the plaintiff covenanted to furnish for a specified price, 
all the marble required to build the city hall in the city of 
Brooklyn, to be delivered from time to time, as required by the 
superintendent, and paid for in instalments as the work pro- 
gressed. After the delivery of something over fourteen thousand 
feet, which was paid for, the defendants suspended the work, and 
like the defendants in this case, "refused to receive any more 
materials from the plaintiffs, though the latter were ready, and 
offered to perform." At the time of the suspension of the work, 
the entire quantity of marble remaining to be delivered, in order 
to fulfill the contract, was about eighty-nine thousand feet. 



664 DISCHARGE OF CONTRACT. [Part V. 

Plaintiff claimed, and, in an action for damages on the breach, 
was allowed to prove, against the objection of the defendants, the 
difference between the cost of furnishing the marble and the 
contract price. This ruling presented one of the questions for 
determination on appeal, and it was decided in favor of the 
plaintiff. Mr. Chief Justice Nelson, in discussing the question, 
says: 

" AVhen the contract, as in this case, is broken before the arrival of 
the time for full performance, and the opposite party elects to consider 
it in that light, the market price on the day of the breach is to govern in 
the assessment of damages. ... If there was a market value of the 
article in this case, the question would be a simple one. As thei-e is 
none, however, the parties will be obliged to go into an inquiry as to the 
actual cost of furnishing the article at the place of delivery." 7 Hill, 
71, 72. 

And this is what was done in the case now under considera- 
tion. And Mr. Justice Beardsley says : 

" The plaintiffs were not bound to wait till the period has elapsed for 
the complete performance of the agreement, nor to make successive offers 
of performance in order to recover all their damages. They might regard 
the contract as broken up, so far as to absolve them for making further 
efforts to perform, and give a right to recover full damages, as for a total 
breach." Id. 75. 

In the case of the Town of Boyalton v. B. & W. Turnpike Co., 
there was a contract, by the terms of which the defendant cov- 
enanted to support and keep in repair for the tmn of twenty 
years a bridge which the plaintiff was bound to maintain, in con- 
sideration of which the plaintiff covenanted to pay the defendant 
the sum of twenty-five dollars per annum for the entire period of 
time. The defendant supported the bridge for a period of eight 
years, and then committed a breach by suffering it to go to decay, 
and refusing to support it longer. The suit was upon the con- 
tract for the breach, and it was held that the plaintiff was entitled 
to recover full damages, covering the entire twelve years yet 
unexpired, at the time of the commencement of the suit. The 
court, by Eedfield, J., say: 

" The rule of damages in this case should have been to give the plain- 
tiffs the difference between what they were to pay the defendant and the 
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probable expense of performing the contract, and thus assess the entire 
damages for the remaining twelve years." 14 Vt. 324. 

So in Phil, Wil and Bait. B. B. Go. v. Howard, upon a contract 
for grading and doing certain work on a railroad, in -which it was 
provided that "in case the party of the second' part at any time 
be of opinion that this contract is not duly complied with by the 
party of the first part, or that it is not in due progress of execu- 
tion, or that the said party of the first part is irregular or negli- 
gent, then and in such case he shall be authorized to declare this 
contract forfeited, and thereupon the same shall be null." 13 
How. 319. Subsequently, on the statement of the engineer that 
the contract was "not in due progress of execution," after recit- 
ing that the party of the first part had not complied with the 
contract, it was by the company " resolved that the said contract 
be and the same is hereby declared to be forfeited." Id. 313. 
Plaintiff sued, and one of the breaches relied on was for " fraudu- 
lently declaring the contract forfeited, and thereby depriving 
plaintiff of the gains which would otherwise have accrued to him 
on the completion of the contract." Id. 313. The court in- 
structed the jury to the effect that if the company annulled the 
contract, not for the reasons stated, but for the purpose of having 
the remaining work done cheaper than the contract price, the 
plaintiff was entitled to recover damages for the loss of profit 
sustained by the refusal of the company to permit him to finish 
the work contracted to be performed. In considering the rule of 
damages, the Supreme Court, per Curtis, J., say: 

"Actual damages cleai-ly include the direct and actual loss which 
plaintiff sustains propter rem ipsam non habilam. And in case of a con- 
tract like this that loss is, among other things, the diifei-ence between the 
cost of doing the work and the price paid for it. This difference is the 
inducement and real consideration which causes the contractor to enter 
into the contract. For this he expends his time, exerts his skill, uses his 
capital, and assumes the risks which attend the enterprise. And to de- 
prive him of it, when the other party has broken the contract, and unlaw- 
fully put an end to the work, would be unjust. There is no rule of law 
which requires us to inflict this injustice. . . . We hold it to be a clear 
rule that a gain or profit of which the contractor was deprived by the 
refusal of the company to allow him to proceed with and complete the 
work was a proper subject of damages.'' Id. 344. 
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In Clark v. Mayor of New York (4 New York, 343) the court 
say: 

" But when the contract is terminated by one party against the consent 
of the other, the latter wUl not be confined to the contract price, but may 
bring his action for a breach of the contract, and recover as damages all 
that he may lose by way of profits in not beiug allowed to fulfill 'the 
contract; or he may waive the contract and bring his action on the 
common counts for work and labor generally, and recover what the work 
done is actually worth. But in the latter case, he will not be allowed to 
recover as damages anything for speculative profits, but the actual value 
of the work and materials must be the rule of damages. ... If the 
party seeks to recover more than the actual worth of this work, in a case 
where he is prevented from performing the entire contract, he must 
resort to his action directly upon the contract." 

And in Jones v. Judd (4 N. Y. 414) the court say : 

" If the performance had been arrested by the act or omission of the 
defendants, the plaintiff would have had his election to treat the contract 
as rescinded, and recover, on a quantum meruit, the value of his labor, or 
he might sue upon the agreement and recover for the work completed, 
according to the contract, and for the loss in profits or otherwise which 
he had sustained by the interruption." 

Now, what was done and what was said might be done in the 
cases cited, is precisely what was done in the case under con- 
sideration. The plaintiffs sued directly upon the contract, to 
recover the contract price for the lumber delivered and received, 
and directly upon the contract for the breach in declaring the 
contract at an end and refusing to take any more lumber under it. 
And the foregoing cases show that they may so sue and recover the 
whole damage sustained in consequence of the breach, without 
waiting for the time of performance to elapse or repeating an 
offer to perform from month to month, as the time for delivery 
arrives, and that the rule of damages upon the breach is the clear 
profit which the plaintiffs would have made, that is to say, the 
difference between the contract price and what it would have cost 
the plaintiffs to manufacture and deliver the lumber according to 
the terms of the contract. 

The cases cited by defendants are not in conflict with the 
authorities referred to in this opinion. Most of them do not 
touch the precise question, and are therefore not in point. The 
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case of Rogers v. Parham (8 Cobb, '190) is against the respond- 
ents, and sustains the views here taken. The same may be said 
of Girard v. Taggart (6 S. & R. 19) so far as it bears upon the 
question. There was a sale of teas at auction, to be paid for in 
sixty, ninety, and one hundred and twenty days, the purchaser, 
on delivery of the teas, to give notes with approved indorsers. 
The purchaser finally refused to take the teas or give the notes. 
Thereupon the vendor sold the teas again at a much lower price, 
and sued at once to recover the difference. In the language of 
the chief justice, the action was "special, on the breach of the 
contract." Upon the question as to when the action could be 
brought, and the measure of damages, Mr. Justice Gibson said: 

" The breach having put an end to every idea of further performance 
by either is a violation of the contract in all its parts, for which the seller 
may recover whatever damages he can prove he has sustained. The buyer, 
after having disaffirmed the sale, so far as he could by acts of his own, 
must not be permitted to treat the contract as still existing, for the pur- 
poses of being performed by him specifically. But the seller may, if he 
please, consider it existing only for the purpose of giving a remedy for 
the breach." 5 S. & R. 33. 

See also opinion of Mr. Justice Duncan in same case (Id. 543) ; 
also Derby et al. v. Johnson et al., 21 Vt. 22. Some principles 
stated in Fowler v. Armour (24 Ala. 194) seem to be favorable to 
respondents' view, but if so they are wholly against the current 
of authorities brought to our notice. 

In this case the difference between the contract price and cost 
of performance, or the clear profits upon the amount of lumber 
remaining undelivered, the court found to be f 6304. 79, which 
sum should have been added to the amount for which judgment 
was rendered. 

Judgment reversed, and the District Court directed to enter 
judgment upon the findings in accordance with the views expressed 
in this opinion. 1 

1 " When a party injured hy the stoppage of a contract elects to rescind it, 
then, it is true, he cannot recover any damages for a breach of the contract, 
either for outlay or for loss of profits ; he recovers the value of his services 
actually performed as upon a quantum meruit. There is then no question 
of losses or profits'. But when he elects to go for damages for the breach 
of the contract, the first and most obvious damage to be shown is, the 
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DERBY e«a«. v. JOHNSON ei a?. 

21 VERMONT, IT. — 1848. 

Book account. Judgment for plaintiffs. Exceptions by de- 
fendants. 

Plaintiffs contracted to do the stone work, masonry and blast, 
ing on three miles of railroad, defendants to pay specified prices 

amount which he has been induced to expend on the faith of the contract, 
including a fair allowance for his own time and services. If he chooses to 
go further, and claims for the loss of anticipated profits, he may do so, sub- 
ject to the rules of law as to the character of profits which may be thus 
claimed. It does not lie, however, in the mouth of the party, who has 
voluntarily and wrongfully put an end to the contract, to say that the party 
injured has not been damaged at least to the amount of what he has been 
induced fairly and in good faith to lay out and expend (including his own 
services), after making allowance for the value of materials on hand; at 
least it does not lie in the mouth of the party in fault to say this, unless he 
can show that the expenses of the party injured have been extravagant, and 
unnecessary for the purpose of carrying out the contract. . . . 

" It is to be observed that when it is said in some of the books, that when 
one party puts an end to the contract, the other party cannot sue on the 
contract, but must sue for the work actually done under it, as upon a quan- 
tum meruit, this only means that he cannot sue the party in fault upon the 
stipulations contained in the contract, for he himself has been prevented 
from performing his own part of the contract upon which the stipulations 
depend. But surely, the wilful and wrongful putting an end to a contract, 
and preventing the other party from carrying it out, is itself a breach of the 
contract for which an action will lie for the recovery of all damage which 
the injured party has sustained. The distinction between those claims under 
a contract which result from a performance of it on the part of the claimant, 
and those claims under it which result from being prevented by the other 
party from performing it, has not always been attended to. The party 
who voluntarily and wrongfully puts an end to a contract and prevents the 
other party from performing it, is estopped from denying that the injured 
party has not been damaged to the extent of his actual loss and outlay fairly 
incurred." — Mr. Justice Bradley in United States v. Behan, 110 U. S. .338, 
345-7. See also Danforth v. Tennessee &c. By. Co., 93 Ala. 614 ; Nichols 
V. S. S. Co., 137 N. Y. 471. 

That there may be such conduct on the part of the defendant as to 
warrant the plaintiff in rescinding the contract and recovering on a quantum 
meruit, and yet not warrant him in regarding the contract as renounced by 
the defendant so as to sustain an action for damages -for a breach, see 
Wharton v. Winch, 140 N. Y. 287. 
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per cubic yard. After -working a month, plaintiffs were di- 
rected by defendants to cease further work, and complied. 
Plaintiffs presented an account of days' labor and material 
furnished by them, which was allowed on the basis of 
reasonable value. 

Hall, J. It is insisted, in behalf of the defendants, that 
the request and direction of the defendants to the plaintiffs, 
to cease work and abandon the execution of the contract, is 
to be considered in the light of a proposition to the plaintiffs, 
which they were at liberty to accede to, or disregard, and 
that, having acquiesced in it by quitting the work, the contract 
is to be treated as having been relinquished by the mutual 
consent of the parties. But we do not look upon it in that 
light. The direction of the defendants to the plaintiffs to quit 
the work was positive and unequivocal; and we do not think 
the plaintiffs were at liberty to disregard it. In Glarlc v. 
Marsiglia (1 Denio, 317) it was held, that the employer, in a 
contract for labor, had the power to stop the completion of 
it if he chose, — subjecting himself thereby to the consequences 
of a violation of his contract; and that the workman, after 
notice to quit work, had not the right to continue his labor 
and claim pay for it. And this seems to be reasonable. For 
otherwise the employer might be entirely ruined, by being 
compelled to pay for work, which an unexpected change of 
circumstances, after the employment, would render of no value 
to him. If, for instance, in this case the location .of the rail- 
road had been changed from the place where the work was 
contracted to be done, or if the plaintiffs' [defendants'?] em- 
ployers had become wholly insolvent after the making of the 
contract, the injury to them, if they had no power to stop the 
work, might be immense and altogether without remedy. 
Rather than an injury so greatly disproportioned to that which 
could possibly befall the workman should be inflicted on the 
employers, it seems better to allow them to stop work, taking 
upon themselves, of course, all the consequences of such a breach 
of their contract. Such, we think, is and ought to be the law. 
We are therefore satisfied that the plaintiffs were prevented 
from executing their contract by the act of the defendants, 
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and that the contract is not to be treated as having been mutually- 
relinquished. 

Treating the plaintiffs as having been prevented from execut- 
ing their part of the contract by the act of the defendants, we 
think the plaintiffs are entitled to recover, as upon a quantum 
mei-uit, the value of the services they had performed under it, 
without reference to the rate of compensation specified in the 
contract. They might doubtless have claimed the stipulated 
compensation, and have introduced the contract as evidence of 
the defendants' admission of the value of the services. And 
they might, in addition, in another form of action, have re- 
covered their damages for being prevented from completing the 
whole work. In making these claims the plaintiffs would be 
acting upon the contract as still subsisting and binding; and 
they might well do so; for it doubtless continued binding on 
the defendants. But we think the plaintiffs, upon the facts 
stated in the report of the auditor, were at liberty to consider 
the contract as having been rescinded from the beginning, and 
to claim for the services they had performed, without reference 
to its terms. 

The defendants, by their voluntary act, put a stop to the 
execution of tlie work, when but a fractional part of that which 
had been contracted for had been done, and while a large portion 
of that which had been entered upon was in such an unfinished 
condition as to be incapable of being measured and its price 
ascertained by the rate specified in the contract. Under these 
circumstances, we think the defendants have no right to say 
that the contract, which they have thus repudiated, shall still 
subsist for the purpose of defeating a recovery by the plain- 
tiffs of the actual amount of labor and materials they have 
expended. 

In Tyson v. Doe (15 Vt. 571), where the defendant, after 
a part performance of a contract for delivering certain articles 
of iron castings, prevented the plaintiff from farther perform- 
ing it, the contract was held to be so far rescinded by the defend- 
ant as to allow the plaintiff to sustain an action on book for 
the articles delivered under it, although the time of credit for 
the articles, by the terms of the contract, had not expired. 
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The court in that case say, "that to allow the defendant to 
insist on the stipulation in regard to the time of payment,' 
while he repudiates the others, would be to enforce a different 
contract from that which the parties entered into." The claim 
now made in behalf of th« defendants, that the rate of compen- 
sation specitied in the contract should be the only rule of 
recovery, would, if sustained, impose upon the plaintiffs a 
contract which they never made. They did, indeed, agree to 
do all the work of a certain description on three miles of road, 
at a certain rate of compensation per cubic yard; but they did 
not agree to make all their preparations and do but a sixteenth 
part of the work at that rate; and it is not to be presumed that 
they would have made any such agreement. We are not there- 
fore disposed to enforce such an agreement against them. 

The case of Koon v. Greenman (7 Wend. 121) is much relied 
upon by the counsel for the defendants. In that case the plain- 
tiff had contracted to do certain mason work at stipulated prices, 
the defendant finding materials. After a part of the work had 
been done, the defendant neglecting to furnish materials for 
the residue, the plaintiff quit work and brought his action of 
general assumpsit. The court held he was not entitled to re- 
cover the value of the work, but only according to the rate 
specified. The justice of the decision is not very apparent; and it 
does not appear to be sustained by the authorities cited in the 
opinion, they being all cases, either of deviations from the 
contract in the manner of the work, or delays of performance 
in point of time. But that case, if it be sound law, is dis- 
tinguishable from this in at least two important particulars. 
In that case the plaintiff was prevented from completing his 
contract by the mere negligence of the defendant; in this by 
his voluntary and positive command. In that case there does 
not appear to have been any difficulty in ascertaining the 
amount to which the plaintiff would be entitled, according to 
the rate specified in the contract; whereas in this it is alto- 
gether impracticable to ascertain what sum would be due the 
plaintiffs, at the stipulated prices, for the reason that when the 
work was stopped by the defendants, a large portion of it was 
in such an unfinished state as to be incapable of measurement. 
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That case is therefore no authority against the views we have 
already taken. 

The judgment of the County Court is therefore af&rmed.^ 



CLAEK V. MAESIGLIA. 

1 DENIO (N. Y.), 317. — 1845. 

Assumpsit for work, labor, and material. Plea, non-assumpsit. 
Judgment for plaintiff. Defendant brings error. 

Defendant delivered a number of paintings to plaintiff to be 
cleaned and repaired at a specified price for each. After plain- 

1 "When the contract is terminated by one party against the consent of 
the other, the latter will not be confined to the contract price, but may bring 
his action for a breach of the contract, and recover as damages all that he 
may lose by way of profits in not being allowed to fulfill the contract ; or he 
may waive the contract and bring his action on the common counts for work 
and labor generally, and recover what the work done is actually worth. . . . 
If the party seeks to recover more than the actual worth of his work, in a 
case where he has been prevented from performing the entire contract, he 
must resort to his action directly upon the contract ; but when he elects to 
consider the contract rescinded, and goes upon quantum meruit, the actual 
value is the rule of damages." — Pratt, J., in Clark v. Mayor, 4 Comstock 
(4 N. Y.), 338. Contra: Doolittle v. McCuUough, 12 Ohio St. 360, where 
it is held that the plaintiff suing in quantum meruit is restricted in his 
recovery to the contract rate, and Clark v. Mayor is criticised. 

Where the work is performed on the plaintiff's own material, in which 
the defendant has no interest, it would seem tliat the only remedy is on the 
special contract in an action for damages for breach. Hosmer v. Wilson, 7 
Mich. 294. 

In cases where the plaintiff has fully performed his part of the contract, 
but the defendant refuses to perform his, the value of what the defendant 
promised (money, property, or services), and not the value of the plaintifi's 
services or property, is the measure of the recovery. Bradley v. Levy, 5 
Wis. 400 ; Anderson v. Bice, 20 Ala. 239 ; Porter v. Dunn, 61 Hun, 310 ; 
S. C. 131 N. Y. 314. Contra: Hudson v. Hudson, 87 Ga. 678, where the 
court says : " It seems the fairest and best way of adjusting these matters 
is to allow the son to recover of the administrator, upon a quantum meruit, 
the actual value of his services, but the amount must in no event exceed the 
value of the home place" [promised]. A fortiori, the plaintiff cannot re- 
cover for part performance an amount in excess of that stipulated for full 
performance. McClair v. Austin, 17 Col. 576. 
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tiff had begun work on them defendant directed him to stop, 
but plaintiff persisted and claims to recover for the whole. The 
court charged that as plaintiff had begun the work, he had a 
right to finish and defendant could not revoke the order. 

Per Curiam.. The question does not arise as to the right of 
the defendant below to take away these pictures, upon which the 
plaintiff had performed some labor, without payment for what 
he had done, and his damages for the violation of the contract, 
and upon that point we express no opinion. The plaintiff was 
allowed to recover as. though there had been no countermand of 
the order; and in this the court erred. The defendant, by 
requiring the plaintiff to stop work upon the paintings, violated 
his contract, and thereby incurred a liability to pay such 
damages as the plaintiff should sustain. Such damages would 
include a recompense for the labor done and materials used, 
and such further sum in damages as might, upon legal princi- 
ples, be assessed for the breach of the contract; but the plaintiff 
had no right, by obstinately persisting in the work, to make the 
penalty upon the defendant greater than it would otherwise 
have been. 

To hold that one who employs another to do a piece of work 
is bound to suffer it to be done at all events, would sometimes 
lead to great injustice. A man may hire another to labor for a 
year, and within the year his situation may be such as to render 
the work entirely useless to him. The party employed cannot 
persist in working, though he is entitled to the damages conse- 
quent upon his disappointment. So if one hires another to build 
a house, and subsequent events put it out of his power to pay for 
it, it is commendable in him to stop the work, and pay for what 
has been done and the damages sustained by the contractor. He 
may be under a necessity to change his residence ; but upon the 
rule contended for, he would be obliged to have a house which 
he did not need and could not use. In all such cases the just 
claims of the party employed are satisfied when he is fully 
recompensed for his part performance and indemnified for his 
loss in respect to the part left unexecuted; and to persist in 
accumulating a larger demand is not consistent with good faith 
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towards the employer. The judgment must be reversed, and a 

venire de novo awarded. 

Judgment reversed.* 



(iv.) Impossibility created by one party in the course of per- 
formance. 

WOODBEEEY v. WAENEE. 

53 ARKANSAS, 488. —1890. 

Action upon a quantum meruit for services. Judgment for 
plaintiff. Defendant appeals. 

Defendant was the owner of a steamboat, the Allen, and on 
January 1, 1886, employed plaintiff as pilot, agreeing to pay 
him f 720 a year, and, when the net earnings of the boat should 
amount to $8000, to make over to him a fourth interest in the 

1 Accord : Billon v. Anderson, 43 N. Y. 231 ; Butler v. Butler, 77 N. Y. 
472 ; Moline Scale Co. v. Beed, 52 la. 307 ; City of Nebraska v. Nebraska 
&c. Coke Co., 9 Neb. 339; Davis v. Branson, 2 N. Dak. 300; Tufts v. 
Lawrence, 77 Tex. 528. 

"The person who has not broken his part of the compact may, at his 
option, extend to the person who has signified his purpose to violate the 
agreement, an opportunity for repentance, measured by the time to elapse 
between the refusal to perform and the date when performance is to com- 
mence. . . . The party keeping the contract need not mitigate the damages 
by treating as final a premature repudiation thereof ; but this is far from 
establishing the proposition that he may increase the amount to be paid by 
the other party by completing the contract after notice of repudiation, made 
on the day of performance, or made before that d'ay, and never withdrawn, 
but, on the contrary, constantly insisted upon down to and including that 
day. . . . The question in all cases is whether one party has prevented 
performance by the other party at the time when performance by him is due. 
This can be done as well by preventing the taking of those preliminary steps, 
without which the final step cannot be taken, as by preventing the taking of 
such final step. These preliminary steps must often precede by many days 
the time of performance, and it therefore must follow that notice of refusal 
to carry out the contract, in such a case, given before the time of perform- 
ance, will operate as a breach of the contract in case the time has arrived at 
which the person willing to keep the contract may enter upon the work 
under the contract." — Corliss, C. J., in Davis v. Bronson, 2 N. Dak. .300. 
See also for the distinction between repudiation before the time for perform- 
ance begins and repudiation after such time. Radish v. Young, 108 111. 170 ; 
Moebling's Sons' Co. v. Lock Stitch Fence Co., 130 HI. 660. 
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boat. A few months later defendant bought another boat which 
he ran in opposition to the Allen, thus reducing her profits. 
On May 31, 1888, defendant sold the Allen without plaintiff's 
consent, and before she had earned the net profits specified in 
the contract. Plaintiff claimed his services were worth f 1000 
a year, or $280 a year more than he had received. Defendant 
contended that plaintiff could not sue in quantum meruit, but must 
sue for breach of contract and recover as damages the value of 
one-fourth of the boat at such time as her net earnings should 
have amounted to $8000. 

Per Curiam. 1. The defendant having put it beyond his 
power to perform the contract according to its terms, the plain- 
tiff was entitled to recover the value of his services over and 
above the amount he had received under the contract. 

2.^ The terms of the contract, as alleged in the complaint, 
required the defendant to devote his personal services to the 
business of the steamer Allen. As the bill of exceptions does 
not purport to set forth the substance of all the testimony, the 
verdict is conclusive that the contract was such as the plaintiff 
alleged. Evidence therefore was admissible which tended to 
show that the defendant's conduct in devoting his services to 
another steamer decreased the earnings of the Allen, and thereby 
prevented the plaintiff from earning the interest in the Allen 
called for by the contract. 

No other questions are argued by counsel, and there being no 
error as to these, the judgment is afi&rmed.^ 

^ In Doolittle v. McCullough (12 Ohio St. 360) the plaintiff had been paid 
the full contract price for the portion performed, and it was held that he 
could not, after the defendant repudiated the contract, sue in quantiim 
meruit to recover the value of his services, hut must sue as for a breach of 
contract. The court says : " It is certain that where there has been a part 
performance, and that part paid for, under the contract, according to its 
terms, and the contract has then been terminated wrongfully by the party 
so having paid, it cannot be that the termination of the contract occasions 
damage or gives any right of action to the other party in regard to the part 
so performed and paid for under the contract. The damage in such a case, 
if any, arises from wrongfully precluding the other party from performing 
and receiving pay for that part of the contract unperformed on his part." 
—p. 368. 

See also Lynch v. Sellers, 41 La. An. 375 ; Marquis v. Lauretson, 76 la. 23. 
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(v.) Breach by failure of performance. 

a. Absolute promises and concurrent conditions. 

NORTHRUP V. NORTHEUP. 

6 COWEN (N. Y.), 296. — 1826. 

Declaration on covenant. Demurrer to plea, and joinder. 

Defendant covenanted to pay certain rent due and in arrears 
on a certain farm, to one Tomlinson, and to pay all that should 
become due on March 25, 1825, the whole to be paid on that day. 
Plaintiff covenanted, that on defendant's so paying the rent, he, 
plaintiff, would give up and discharge a certain bond and 
mortgage. The action was for the non-payment of the rent. 

Defendant pleaded that plaintiff did not, on March 25, give 
up and discharge the bond and mortgage, nor tender nor offer 
to do so, on that day, or before, or since. 

Savage, C. J. The plea is bad. The payment of the money 
to Tomlinson, on the day specified, is clearly a condition prece- 
dent. The performance by the plaintiff of his part of the 
agreement is not necessarily simultaneous; but was naturally 
to be subsequent. A general averment of his readiness to per- 
form is all that can be necessary or proper. To aver a tender 
was certainly not necessary. 

Lord Mansfield, in Jones v. BarMey (Doug. 690), makes three 
classes of covenants. 1. Such as are mutual and independent, 
where separate actions lie for breaches on either side. 2. Cove- 
nants which are conditions, and dependent on each other, in 
which the performance of one depends on the prior performance 
of the other. 3. Covenants which are mutual conditions to be 
performed at the same time, as to which the party who would 
maintain an action must, in general, offer or tender performance. 

I consider the plaintiff's covenant as clearly belonging to 
the second class. The defendant's covenant was absolute. The 
cases cited by the defendant's counsel relate to the third class. 

The plaintiff must have judgment, with leave to the defendant 
to amend on payment of costs. Judgment for the plaintiff.' 

1 See Dodge v. McCUntock, 47 N. H. 383 ; Clough v. Baker, 48 N. H. 254 ; 
Loud V. Pomona Land and Water Co., 153 U. S. 5G4; Gould v. Brown, 
6 Ohio St. 638. 
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McRAVEN V. CEISLER. 

63 MISSISSIPPI, 542.— 18T6. 

Action on a note for the purchase price of land. Demurrer to 
plea sustained. 

Chalmees, J. The suit was upon a note for $3840 given by 
the appellant to the appellee's intestate for the purchase money 
of a tract of land. The note undertook to recite the land for the 
price of which it was executed, but the land was misdescribed. 
This being discovered by the payee some months after its execu- 
tion, he took it to one Harris, who had acted as draughtsman for 
both parties in drawing it, and procured him to interline and 
alter it, so as properly to describe the land. 

In suing upon the note, several counts were laid in the declara- 
tion : 1. Upon the note ; 2. Upon a special contract to pay the 
sum agreed upon, and a delivery and retention of possession of 
the land thereunder ; 3. The common counts for money paid out 
and expended, etc. 

To the count upon the note there was a plea of non est factum 
under oath; and the view which we take of this count and the 
plea thereto renders an examination of the subsequent pleadings 
unnecessary, in so far as they relate to an ultimate right of recov- 
ery. We doubt whether the alteration in the description of the 
land was a material alteration of the note, and, if not, of course 
the latter was not affected by it. Bridges v. Wiyiters, 42 Miss. 135. 

But even if it be deemed a material alteration, we think it is 
equally clear that it did not vitiate the note. It was but the 
correction of a mistake so as to conform the note to the intention 
of both the parties to it, and it was made in such manner as 
clearly to negative any fraud upon the part of the payee, or any 
intention to obtain an advantage. That under these circum- 
stances alterations in notes will not vitiate them, we think, is 
well settled. The only questions in such cases are, Does the 
alteration actually conform to the true intention of both parties 
to the instrument? and was it honestly made to correct the mis- 
take, and with no intent of procuring an advantage? Where 
these questions are answered in the affirmative, the law will pre- 
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sume or dispense with the assent of the maker of the note to its 
alteration. 2 Parscms on Bills and Notes, 569, 570; Chitty on 
Bills and Notes, 184, 186 ; Bayley on Bills and Notes, 90 ; Kershaw 
V. Cox, 3 Esp. 246; Knill v. Williams, 10 East, 431; Brutt v. 
Picard, Ey. & Mood. 37; Clute v. Small, 17 Wend. 238; Hervey 
V. Harvey, 15 Me. 357; Bowers v. Jewell, 2 N. H. 543; Boyd v. 
Brotherson, 10 Wend. 93. 

The point was ruled otherwise in Miller v. Gilleland (19 Penn. 
St. 119) by a divided court; but we think the dissenting opinion 
of Justices Lowrie and Woodward (to be found in 1 Am. Law Beg. 
672) enunciates the sounder doctrine, both upon reason and 
authority. 

The judgment in the case at bar is therefore maintainable upon 
the first count in the declaration. 

By the defendant's sixth plea she averred "that the original 
note was given by her in consideration that the plaintiff would 
sell and convey to her by proper deed of conveyance the land," 
etc. ; and that no deed had been tendered before suit brought. A 
deed was filed with the declaration, which, by the judgment of 
the court, was ordered to remain on file, and be delivered on 
payment of the judgment. Was there any obligation to tender 
it before the institution of the suit? There was no written con- 
tract to convey the land, nor any proof of a parol promise to do 
so. The question must therefore be tested by the averments of 
the plea. 

It will be observed that there is no allegation that the deed was 
to be made at or before the payment of the note, nor is any time 
specified when the execution of the deed was to take place. The 
note was payable one day after date. While it is true that the 
courts will hold the covenant to pay and the covenant to make 
title as dependent, unless a contrary intention clearly appears, 
it is no less true that the covenants must be regarded as inde- 
pendent, where the time of payment precedes the time fixed for 
delivering the deed, or where no time for making title is speci- 
fied. Gibson v. Newman, 1 How. (Miss.) 341; Leftwich v. 
Coleman, 3 How. (Miss.) 167; Sector v. Price, 3 How. (Miss.) 
321; Robinson v. Harbour, 42 Miss. 795. 

The case of Gibson v. Newman, supra, was much like the one 
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at bar. In that case, as in this, there -was no written obligation 
to convey, and the question was determined by the language of 
the plea. There, as here, the plea failed to aver any period when 
the deed was to be made; and upon this ground the covenants 
were held to be independent. That case is cited and approved in 
Robinson v. Harbour, ubi supra, the latest authoritative exposi- 
tion of this court on the much-vexed question of dependent and 
independent covenants. 

The demurrer to the plea in the case at bar was properly 

sustained. 

Judgment affirmed. 



TEACY V. ALBANY EXCHANGE CO. 

7 NEW YORK, 472.— 1852. 

Action for damages for breach of a covenant to renew a lease. 
Judgment for plaintiff. Defendant appeals. 

Jewett, J. . . . As to the objection made by the defendant 
that there was rent in arrears, and therefore the plaintiff was not 
entitled to a further lease, the covenant being independent, the 
liability of the defendant for the breach of the covenant in ques- 
tion remained. The payment of the rent was not a condition 
precedent to the right of the plaintiff to a renewal of the lease 
under the covenant, and he might bring his action for a breach of 
it, although he was guilty of a default in the payment of his rent 
or performance of his convenant. Dawson v. Dyer, 5 Barn. & 
Adol. 684. . . . 

Judgment affirmed. 



HAMILTON V. HOME INS. CO. 

137 UNITED STATES, 370.— 1890. 
[Quoted herein at p. 858 n.] 
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HILL V. GEIGSBY et al. 
35 CALIFORNIA, 656. — 1868. 

Action upon nine promissory notes made jointly by defendants 
to plaintiff. Defense, that plaintiff, as a consideration for said 
notes, agreed to convey to defendants a half interest in certain 
property ; that the amount sued for was the whole purchase money 
remaining unpaid; that before the commencement of the action 
plaintiff had conveyed the property to another, and had not offered 
to perform by tendering a deed of the property to defendants. 
On motion the court struck out the answer. Judgment for plain- 
tiff. Defendants appeal. 

Ehodes, J. The leading question is, whether plaintiff is 
entitled to recover upon certain promissory notes representing 
the unpaid portion of the purchase money for certain real estate, 
sold by the plaintiff to defendants, without conveying or offering 
to convey the property. The solution of the question depends 
upon the construction to be given to the bond or covenant of the 
plaintiff. The bond, after reciting the purchase and the terms of 
payment, proceeds as follows : 

"Now, therefore, the said Hill agrees and binds himself, on condition 
that the said Grigsby and Smittle shall pay the sum of $18,000, less 
$8200 heretofore paid, with interest, as aforesaid, to execute and deliver 
to the said Smittle and Grigsby a good deed, conveying all his right, 
title, and interest of, in, and to the one undivided half interest in said 
mill and premises herein as aforesaid, which, if he shall well and truly 
do, the above obligation to be null and void and of no effect ; otherwise 
the above obligation to be and remain in full force and effect. The said 
deed to be executed by the said Hill as soon as the full suin of $18,000 
and interest, as above provided, is paid, and to be sufficient to convey to 
said Grigsby and Smittle one undivided haU interest in and to said mill, 
free from all incumbrance." 

In the first clause the plaintiff covenants to convey on condi- 
tion that the defendants pay the price. These acts were plainly 
intended to be simultaneous, that is to say, the payment in full 
and conveyance. The words "on condition" are susceptible of 
no other interpretation. The second clause was added as if to 
put the matter beyond question. There the covenant is, to eon- 
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vey as soon as the full sum is paid. The conveyance must, of 
necessity, be executed concurrently with or before payment in 
full, or it will not be executed as soon as such payment is made. 

Neither argument nor illustration will make the meaning of 
the covenants in respect to the time for their performance more 
apparent. 

When the meaning of the terms employed in the covenants is 
ascertained, the application of the rules of law governing the 
performance of the covenants is not difBcult. In a contract for 
the sale of real estate, where the purchaser covenants to pay the 
purchase money, and the vendor covenants to convey the premises 
at the time of payment, or upon the time of payment of the 
money, or as soon as it is paid, — and they all mean the same 
thing, — the covenants are mutual and dependent, and neither can 
sue without showing a performance, or an offer to perform, on 
his part; and performance, or the offer to perform, on the one 
part, is a condition precedent to the right to insist upon a per- 
formance on the other part. Barron v. Frink, 30 Cal. 488. 

When the purchase money is payable in instalments, and thp 
conveyances to be executed on the last day of payment, or upon 
the payment of the whole price, or at any previous day, the 
covenants to pay the instalments falling due before »the time 
appointed for the execution of the conveyance are independent 
covenants, and suit may be brought thereon without conveying or 
offering to convey. 

The covenants to pay the iastalments falling due on or after 
the day appointed for the conveyance are dependent covenants, 
and the vendor, in his suit to recover the same, whether he sues 
for those alone or joins instalments that became due before the 
time, must show a conveyance or offer to convey. In these 
respects, contracts of all kinds are governed by the same rule as 
covenants. 

Questions covering the greater portion, if not the entire 
ground occupied by those presented here, were considered at an 
early day in this court, and the decisions accord with the views 
here expressed. Oshorne y. Elliott, IG2I. ^^1; Folsomv. Bartlett, 
2 Cal. 163. See also Barron v. FrinJc, 30 Cal. 486. It is very 
correctly said in Bank of Columbia v. Hagner (1 Pet. 456) that 
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" in contracts of this description the undertakings of the respec- 
tive parties are always considered dependent unless a contrary- 
intention clearly appears ; " and the reason assigned, as well as 
the rule, would be applicable here were the words of the covenant 
of doubtful import. "A diiferent construction would in many 
cases lead to the greatest injustice, and a purchaser might have 
payment of the purchase money enforced upon him, and yet be 
disabled from procuring the property for which he paid it." The 
authorities in support of these principles are very numerous, and 
there is a greater degree of uniformity among them than is usual 
on a question presented, as this has been, in so many different 
aspects. Pordage v. Cole, 1 Wm. Saund. 320; Jones v. Gardner, 
10 Johns. 266; Gazley v. Price, 16 Johns. 267; Parker v. Par- 
mele, 20 Johns. 130; Williams v. Healey, 3 Den. 367; Johnson v. 
Wygant, 11 Wend. 48; Bean v. Atwater, 4 Conn. 3; Lester v. 
Jewett, 11 N. Y., 1 Kern., 453; Hunt v. Livermore, 5 Pick. 395; 
Kane v. Hood, 13 Pick. 281 ; 1 Pars, on Cont. 42; 2 Smith L. G. 17. 

W '(t W Tft t|p 

It is unnecessary to consider the remaining questions, because 
if the plaintiff had not delivered or tendered the conveyance 
according to his covenant, he cannot prevail in the action. 

We ars of opinion that the portion of the answer setting up 
the contract of sale, and alleging the failure of the plaintiff to 
convey, or offer to convey, to the defendants the interest in the 
premises sold to them, is a good defense to the action, and that 
the order striking it out was erroneous. 

Judgment reversed, and cause remanded for further pro- 
ceedings.^ 



BEUSIE V. PECK BEOS. & CO. 

14 UNITED STATES APPEALS, 21. — 1893. 

Action at law to recover the amount of royalties alleged to be 
due for the manufacture of sprinklers. Judgment for defendant. 
Plaintiff brings error. 

1 Accord : Kane v. Hood, 13 Pick. 281 ; Beecher v. Conradt, 13 N. Y. 
108 ; Bunkle v. Johnson, 30 HI. 328; BoUnson v. Harbour, 42 Miss. 795; 
Eddy V. Davis, 116 N. Y. 247. 

Cf. Loud V. Pomona Land and Water Co., 153 U. S. 584. 
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Plaintiff granted defendant the exclusive right to manufacture 
and sell a lawn sprinkler patented by plaintiff, the defendant 
agreeing to pay plaintiff a royalty of two dollars for each 
sprinkler, and not to sell them for less than fifteen dollars, 
except by joint agreement, and to manufacture sprinklers for 
plaintiff at a profit of twenty-five per cent on the cost, which 
plaintiff might sell in competition with defendant. Differences 
arising between the parties, plaintiff forbade defendant to manu- 
facture the sprinklers and himself began to manufacture and 
sell them. 

The court charged that if the plaintiff, without any justifica- 
tion arising from the previous conduct of the defendant, entered 
upon the market as a competitor with it in making and selling 
the sprinklers, he was not entitled to recover, and submitted to 
the jury whether plaintiff violated the contract without justifica- 
tion arising from defendant's non-performance. 

Shipman, Circuit Judge. . . . This part of the case de- 
pends upon the question whether the respective undertakings of 
the two parties to the contract shall be construed to be inde- 
pendent, so that a breach by one party is not an excuse for a 
breach by the other, and either party may recover damages for 
the injury he has sustained, or are dependent so that a breach 
by one relieves the other from the duty of performance. King- 
stmi V. Preston, Doug. 689. "Where the agreements go to the. 
whole of the consideration on both sides, the promises are 
dependent, and one of them is a condition precedent to the other. 
If the agreements go to a part only of the consideration on both 
sides, and a breach may be paid for in damages, the promises are 
so far independent." 2 Parsons on Contracts (8th ed.), 792. 
By the contract which is the foundation of this suit Brusie 
granted to the defendant the sole and exclusive right to manufact- 
ure the patented sprinkler, and the sole right to sell, except that 
Brusie could sell sprinklers manufactured by the defendant, 
paying it twenty-five per cent profit upon the cost of such manu- 
facture. The defendant promised to manufacture sprinklers' of 
good material, to use its best endeavors to introduce the same, 
to pay a royalty of two dollars upon each machine sold, and not 
to sell below fifteen dollars, unless the price was changed by joint 
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agreement. Brusie having manufactured and sold at reduced 
prices, calls upon the defendant to pay a royalty of two dollars 
upon every machine which it sold, and to recover damages for his 
own violation of the contract in a separate action. 

The contention of the plaintifE would have weight, if Brusie's 
fulfillment of his part of the contract had not been vital to the 
ability of the defendant to fulfill any part of its contract. The 
plaintiff bound the defendant not to sell at a price less than fifteen 
dollars, unless the price should be changed by joint agreement. 
He thereby impliedly promised that the price imposed upon the 
defendant should be maintained, unless altered by joint consent. 
The defendant's ability to pay the royalty depended upon Brusie's 
abstinence from competition at reduced prices. He could not 
become, as he did, the defendant's active competitor, lower prices 
without consent, and still compel the defendant to sell at not 
less than fifteen dollars, and pay a royalty of two dollars per 
machine. This breach by Brusie of his undertakings, when found 
to be unjustifiable by reason of any previous conduct of the 
defendant, relieved it from the obligation which it had assumed. 
There was no error in the charge, and the judgment of the 
Circuit Court is 

Afiirmed. 



b. Divisible promises and virtual failure of consideration, 
(a) Divisible promises. 

NOEEINGTON" v. WEIGHT et al. 

115 UNITED STATES, 188. — 1885. 

Action of assumpsit. Judgment for defendants. PlaintifE 
brings error. 

The action was on the following contract : 

"Philadelphia, January 19, 1880. Sold to Messrs. Peter Wright & 
Sons, for account of A. Norrington & Co., London : Five thousand (5000) 
tons old T iron rails, for shipment from a European port or ports, at the 
rate of about one thousand (1000) tons per month, beginning February, 
1880, but whole contract to be shipped before August 1st, 1880, at forty- 
five dollars (145.00) per ton of 2240 lbs. custom-house weight, ex ship 
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Philadelphia. Settlement cash on presentation of bills accompanied by 
custom-house certificate of weight. Sellers to notify buyers of shipments 
with vessels' names as soon as known by them. Sellers not to be com- 
pelled to replace any parcel lost after shipment. Sellers, when possible, 
to secure to buyers right to name discharging berth of vessels at Phila^ 
delphia. 

" Edwaed J. Etting, Metal Broker." 

PlaintifE shipped under this contract 400 tons by one vessel in 
the last part of February, 885 tons by two vessels in March, 1571 
tons by five vessels in April, 850 tons by three vessels in May, 
1000 tons by two vessels in June, and 300 tons by one vessel in 
July, and notified defendants of each shipment. 

Defendants received and paid for the February shipment upon 
its arrival in March, but on May 14, about the time of the 
arrival of the March shipment, having learned of the amounts 
shipped in February, March, and April, gave written notice that 
they should decline to receive the shipments made in March 
and April because they were not in accordance with the contract. 
On June 10, plaintiff offered defendants a delivery of exactly 
1000 tons, which was declined. 

At the trial, the plaintiff contended, 1st. That under the con- 
tract he had six months in which to ship the 5000 tons, and any 
deficiency in the earlier months could be made up subsequently, 
provided that the defendants could not be required to take more 
than 1000 tons in any one month. 2d. That, if this was not so, 
the contract was a divisible contract, and the remedy of the 
defendants for a default in any month was not by rescission of 
the whole contract, but only by deduction of the damages caused 
by the delays in the shipments on the part of the plaintiff. 

But the court instructed the jury that if the defendants, at the 
time of accepting the delivery of the cargo paid for, had no notice 
of the failure of the plaintiff to ship about 1000 tons in the month 
of February, and immediately upon learning that fact gave 
notice of their intention to rescind, the verdict should be 
for them. 

The plaintiff excepted to this instruction, and, after verdict 
and judgment for the defendants, sued out this writ of error. 

Mb. Justice Gray. In the contracts of merchants, time is 
of the essence. The time of shipment is the usual and conven- 
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lent means of fixing the probable time of arrival, with a view of 
providing funds to pay for the goods, or of fulfilling contracts 
with third persons. A statement descriptive of the subject 
matter, or of some material incident, such as the time or place of 
shipment, is ordinarily to be regarded as a warranty, in the sense 
in which that term is used in insurance and maritime law, that 
is to say, a condition precedent, upon the failure or non-perform- 
ance of which the party aggrieved may repudiate the whole 
contract. Behn v. Burness, 3 B. & S. 751; Bowes v. Shdnd, 2 
App. Cas. 455; Lowber v. Bangs, 2 Wall. 728; Davison v. Von 
Lingen, 113 U. S. 40. 

The contract sued on is a single contract for the sale and 
purchase of 5000 tons of iron rails, shipped from a European port 
or ports for Philadelphia. The subsidiary provisions as to ship- 
ping in different months, and as to paying for each shipment 
upon its delivery, do not split up the contract into as many con- 
tracts as there shall be shipments or deliveries of so many 
distinct quantities of iron. Mersey Co. v. Naylor, 9 App. Cas. 
434, 439. The further provision, that the sellers shall not be 
compelled to replace any parcel lost after shipment, simply 
reduces, in the event of such a loss, the quantity to be delivered 
and paid for. 

The times of shipment, as designated in the contract, are " at 
the rate of about 1000 tons per month, beginning February, 1880, 
but whole contract to be shipped before August 1, 1880." These 
words are not satisfied by shipping one-sixth part of the 6000 
tons, or about 833 tons, in each of the six months which begin 
with February and end with July. But they require about 1000 
tons to be shipped in each of the five months from February to 
June inclusive, and allow no more than slight and unimportant 
deficiencies in the shipments during those months to be made up 
in the month of July. The contract is not one for the sale of a 
specific lot of goods, identified by independent circumstances, 
such as all those deposited in a certain warehouse, or to be 
shipped in a particular vessel, or that may be manufactured by 
the seller, or may be required for use by the buyer, in a certain 
mill — in which case the mention of the quantity, accompanied 
by the qualification of "about," or "more or less," is regarded as 
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a mere estimate of the probable amount, as to which, good faith 
is all that is required of the party making it. But the contract 
before us comes within the general rule : " When no such inde- 
pendent circumstances are referred to, and the engagement is to 
furnish goods of a certain quality or character to a certain 
amount, the quantity specified is material, and governs the 
contract. The addition of the qualifying words 'about,' 'more 
or less,' and the like, in such cases, is only for the purpose of 
providing against accidental variations, arising from slight and 
unimportant excesses or deficiencies in number, measure, or 
weight." Brawley v. United States, 96 U. S. 168, 171, 172. 

The seller is bound to deliver the quantity stipulated, and has 
no right either to compel the buyer to accept a less quantity, or 
to require him to select part out of a greater quantity ; and when 
the goods are to be shipped in certain proportions monthly, the 
seller's failure to ship the required quantity in the first month 
gives the buyer the same right to rescind the whole contract, that 
he would have had if it had been agreed that all the goods should 
be delivered at once. 

The plaintiff, instead of shipping about 1000 tons in February 
and about 1000 tons in March, as stipulated in the contract, 
shipped only 400 tons in February, and 885 tons in March. His 
failure to fulfill the contract on his part in respect to these first 
two instalments justified the defendants in rescinding the whole 
contract, provided they distinctly and seasonably asserted the 
right of rescission. 

The defendants, immediately after the arrival of the March 
shipments, and as soon as they knew that the quantities which had 
been shipped in February and in March were less than the con- 
tract called for, clearly and positively asserted the right to rescind, 
if the law entitled them to do so. Their previous acceptance of 
the single cargo of 400 tons shipped in February was no waiver of 
this right, because it took place without notice, or means of knowl- 
edge, that the stipulated quantity had not been shipped in Feb- 
ruary. The price paid by them for that cargo being above the 
market value, the plaintiff suffered no injury by the omission of 
the defendants to return the iron; and no reliance was placed on 
that omission in the correspondence between the parties. 
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The case wholly differs from that of Lyon v. Bertram (20 How. 
149), in which the buyer of a specific lot of goods accepted and 
used part of them with full means of previously ascertaining 
whether they conformed to the contract. 

The plaintiff, denying the defendants' right to rescind, and 
asserting that the contract was still in force, was bound to show 
such performance on his part as entitled him to demand perform- 
ance on their part, and, having failed to do so, cannot maintain 
this action. 

For these reasons, we are of opinion that the judgment below 
should be affirmed. But as much of the argument at the bar was 
devoted to a discussion of the recent English cases, and as a 
diversity in the law, as administered on the two sides of the 
Atlantic, concerning the interpretation and effect of commercial 
contracts of this kind, is greatly to be deprecated, it is proper to 
add that upon a careful examination of the cases referred to they 
do not appear to us to establish any rule inconsistent with our 
conclusion. 

In the leading case of Hoare v. Rennie (5 H. & N. 19), which 
was an action upon a contract of sale of 667 tons of bar iron, to 
be shipped from Sweden in June, July, August, and September, 
and in about equal portions each month, at a certain price payable 
on delivery, the declaration alleged that the plaintiffs performed 
all things necessary to entitle them to have the contract per- 
formed by the defendants, and were ready and willing to perform 
the contract on their part, and in June shipped a certain portion 
of the iron, and within a reasonable time afterwards offered to 
deliver to the defendants the portion so shipped, but the defendants 
refused to receive it, and gave notice to the plaintiffs that they 
would not accept the rest. The defendants pleaded that the 
shipment in June was of about 20 tons only, and that the plain- 
tiffs failed" to complete the shipment for that month according to 
the contract. Upon demurrer to the pleas, it was argued for the 
plaintiffs that the shipment of about one-fourth of the iron in 
each month was not a condition precedent, and that the defend- 
ants' only remedy for a failure to ship that quantity was by a 
cross action. But judgment was given for the defendants, Chief 
Baron Pollock saying : 
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" The defendants refused to accept the first shipment, because, as they 
say, it was not a performance, but a breach of the contract. Where 
parties have made an agreement for themselves, the courts ought not to 
make another for them. Here they say that in the events that have hap- 
pened one-fourth shall be shipped in each month, and we cannot say that 
they meant to accept any other quantity. At the outset, the plaintiffs 
failed to tender the quantity according to the contract; they tendered a 
much less quantity. The defendants had a right to say that this was no 
performance of the contract, and they were no more bound to accept the 
short quantity than if a single delivery had been contracted for. There- 
fore the pleas are an answer to the action.'' ,x> H. ^ N. 28. 

So in Coddington v. Paleologo (L. E. 2 Ex. 193), while there 
was a division of opinion upon the question whether a contract 
to supply goods "delivering on April 17, complete 8th May," 
bound the seller to begin delivering on April 17, all the judges 
agreed that if it did, and the seller made no delivery on that day, 
the buyer might rescind the contract. 

On the other hand, in Simpson v. Crippin (L. E. 8 Q. B. 14), 
under a contract to supply from 6000 to 8000 tons of coal, to be 
taken by the buyer's wagons from the seller's colliery in equal 
monthly quantities for twelve months, the buyer sent wagons for 
only 150 tons during the first month ; and it was held that this 
did not entitle the seller to annul the contract and decline to 
deliver any more coal, but that his only remedy was by an action 
for damages. And in Brandt v. Lawrence (1 Q. B. D. 344), in which 
the contract was for the purchase of 4500 quarters, ten per cent 
more or less, of Eussian oats, " shipment by steamer or steamers 
during February," or, in case of ice preventing shipment, then 
immediately upon the opening of navigation, and 1139 quarters 
were shipped by one steamer in time, and 3361 quarters were 
shipped too late, it was held that the buyer was bound to accept 
the 1139 quarters, and was liable to an action by the seller for 
refusing to accept them. 

Such being the condition of the law of England as declared in 
the lower courts, the case of Bowes v. Shand, after conflicting 
decisions in the Queen's Bench Division and the Court of Appeal, 
was finally determined by the House of Lords. 1 Q. B. D. 470; 
2 q. B. D. 112; 2 App. Gas. 456. 

In that case, two contracts were made in London, each for the 
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sale of 300 tons of "Madras rice, to be shipped at Madras or 
coast, for this port, during the months of March '„"," April, 1874, 
per Rajah of Cochin." The 600 tons filled 8200 bags, of which 
7120 bags were put on board and bills of lading signed in Feb- 
ruary ; and for the rest, consisting of 1030 bags put on board in 
February, and 50 in March, the bill of lading was signed in 
March. At the trial of an action by the seller against the buyer 
for refusing to accept the cargo, evidence was given that rice 
shipped in February would be the spring crop, and quite as good 
as rice shipped in March or April. Yet the House of Lords held 
that the action could not be maintained, because the meaning of 
the contract, as apparent upon its face, was that all the rice must 
be put on board in March and April, or in one of those months. 

In the opinions there delivered the genera] principles under- 
lying this class of cases are most clearly and satisfactorily stated. 
It will be sufficient to quote a few passages from two of those 
opinions. 

Lord Chancellor Cairns said: 

" It does not appear to me to be a question for your Lordships, or for 
any court, to consider whether that is a contract which bears upon the 
face of it some reason, some explanation, why it was made in that form, 
and why the stipulation is made that the shipment should be during these 
particular months. It is a mercantile contract, and merchants are not in 
the habit of placing upon their contracts stipulations to which they do 
not attach some value and importance." 2 App. Cas. 463. "If it be 
admitted that the literal meaning would imply that the whole quantity 
must be put on board during a specified time, it is no answer to that 
literal meaning, it is no observation which can dispose of, or get rid of, 
or displace, that literal meaning, to say that it puts an additional burden 
on the seller, without a corresponding benefit to the purchaser ; that is a 
matter of which the seller and the purchaser are the best judges. Nor is 
it any reason for saying that it would be a means by which purchasers, 
without any real cause, would frequently obtain an excuse for rejecting 
contracts when prices had dropped. The nonfulfillment of any term in 
any contract is a means by which a purchaser is able to get rid of the 
contract when prices have dropped ; but that is no reason why a term, 
which is found in a contract should not be fulfilled." pp. 465, 466. "It 
was suggested that even if the construction of the contract be as I have 
stated, still if the rice was not put on board in the particular months, 
that would not be a reason which would justify the appellants in having 
rejected the rice altogether, but that it might afford a ground for a cross 
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action by them if they could show that any particular damage resulted 
to them from the rice not having been put on board in the months in 
question. My Lords, I cannot think that there is any foundation what- 
ever for that argument. If the construction of the contract be as I have 
said, that it bears that the rice is to be put on board in the months in 
question, that is part of the description of the subject matter of what is 
sold. What is sold is not 300 tons of rice in gross or in general. It is 
300 tons of Madras rice to be put on board at Madras during the partic- 
ular months." "The plaintiff, who sues upon that contract, has not 
launched his case until he has shown that he has tendered that thing 
which has been contracted for, and if he is unable to show that, he 
cannot claim any damages for the nonfulfillment of the contract." pp. 
467, 468. 

Lord Blackburn said : 

• " If the description of the article tendered is different in any respect, 
it is not the article bargained for, and the other party is not bound to 
take it. I think in this case what the parties bargained for was rice, 
shipped at Madras or the coast of Madras. Equally good rice might 
have been shipped a little to the north or a little to the south of the 
coast of Madras. I do not quite know what the boundary is, and prob- 
ably equally good rice might have been shipped in February as was 
shipped in March, or equally good rice might have been shipped in May 
as was shipped in April, and I dare say equally good rice might have been 
put on board another ship as that which was put on board the Rajah of 
Cochin. But the parties have chosen, for reasons best known to them- 
selves, to say : We bargain to take rice, shipped in this particular region, 
at that particular time, on board that particular ship; and before the 
defendants can be compelled to take anything in fulfillment of that con- 
tract it must be shown not merely that it is equally good, but that it is 
the same article as they have bargained for — otherwise they are not 
bound to take it." 2 App. Cos. 480, 481. 

Soon after that decision of the House of Lords, two cases were 
determined in the Court of Appeal. In Beuter v. Sala (4 C. P. 
D. 239), under a contract for the sale of "about twenty-five tons 
(more or less) black pepper, October '",* November shipment, from 
Penang to London, the name of the vessel or vessels, marks and 
full particulars to be declared to the buyer in writing within 
sixty days from date of bill of lading," the seller, within the 
sixty days, declared twenty-five tons by a particular vessel, of 
which only twenty tons were shipped in November, and five tons 
in December; and it was held that the buyer had the right to 
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refuse to receive any part of the pepper. In Honck v. Muller 
(7 Q. B. D. 92), under a contract for the sale of 2000 tons of pig 
iron, to be delivered to the buyer free on board at the maker's 
■wharf " in November, or equally over November, December, and 
January next," the buyer failed to take any iron in November, 
but demanded delivery of one-third in December and one-third in 
January; and it was held that the seller was justified in refusing 
to deliver, and in giving notice to the buyer that he considered 
the contract as canceled by the buyer's not taking any iron in 
November. 

The plaintiff in the case at bar greatly relied on the very recent 
decision of the House of Lords in Mersey Co. v. Naylor (9 App. 
Gas. 434), affirming the judgment of the Court of Appeal in 9 
Q. B. D. 648, and following the decision of the Court of Common 
Pleas in Freeth v. Burr, L. E. 9 C. P. 208. 

But the point there decided was that the failure of the buyer to 
pay for the first instalment of the goods upon delivery does not, 
unless the circumstances evince an intention on his part to be no 
longer bound by the contract, entitle the seller to rescind the 
contract and to decline to make further deliveries under it. And 
the grounds of the decision, as stated by Lord Chancellor Sel- 
borne in moving judgment in the House of Lords, are applicable 
only to the case of a failure of the buyer to pay for, and not to 
that of a failure of the seller to deliver, the first instalment. 

The Lord Chancellor said : 

" The contract is for the purchase of 5000 tons of steel blooms of the 
company's manufacture ; therefore it is one contract for the purchase of 
that quantity of steel blooms. No doubt there are subsidiary terras in 
the contract, as to the time of delivery, 'Delivery 1000 tons monthly 
commencing January next ; ' and as to the time of payment, ' Payment 
net cash within three days after receipt of shipping documents ; ' but thgit 
does not split up the contract into as many contracts as there shall be 
deliveries for the purpose, of so many distinct quantities of iron. It is 
quite consistent with the natural meaning of the contract, that it is to 
be one contract for the purchase of that quantity of iron to be delivered at 
those times and in that manner, and for which payment is so to be made. 
It is perfectly clear that no particular payment can be a condition prece- 
dent of the entire contract, because the delivery under the contract was 
most certainly to precede payment ; and that being so, I do not see how, 
without express words, it can possibly be made a condition precedent to 
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the subsequent fulfillment of the unfulfilled part of the contract, by the 
delivery of the undelivered steel." 9 App. Cos. 439. 



Moreover, although in the Court of Appeal dicta were uttered 
tending to approve the decision in Simpson v. C rippin,9andi to 
disparage the decisions in Hoare v. Bennie and Honck v. Muller, 
above cited, yet in the House of Lords Simpson v. Grippin was 
not even referred to, and Lord Blackburn, who had given the 
leading opinion in that case, as well as Lord Bramwell, who had 
delivered the leading opinion in Honck v. Muller, distinguished 
Hoare v. Rennie and Honck v. Muller from the case in judgment. 
9 App. Gas. 444, 446. 

Upon a review of the English decisions, the rule laid down in 
the earlier cases of Hoare v. Rennie and Goddiiiglon v. Paleologo, 
as well as in the later cases of Renter v. Sala and Honck v. 
Muller, appears to us to be supported by a greater weight of 
authority than the rule stated in the intermediate cases of Simp- 
son V. Grippin and Brandt v. Lawrence, and to accord better with 
the general principles affirmed by the House of Lords in Bowes 
V. Shand, while it in nowise contravenes the decision of that 
tribunal in Mersey Go. v. Naylor. 

In this country there is less judicial authority upon the ques- 
tion. The two cases most nearly in point that have come to our 
notice are Hill v. Blake (97 N. Y. 216), which accords with Bowes 
V. Shand, and King Philip Mills v. Slater (12 R. I. 82), which 
approves and follows Hoare v. Rennie. The recent cases in the 
Supreme Court of Pennsylvania, cited at the bar, support no 
other conclusion. In Shinn v. Bodine (60 Penn. St. 182) the 
point decided was that a contract for the purchase of 800 tons of 
coal at a certain price per ton, "coal to be delivered on board 
vessels as sent for during months of August and September," was 
an entire contract, under which nothing was payable until 
delivery of the whole, and therefore the seller had no right to 
rescind the contract upon a refusal to pay for one cargo before 
that time. In Morgan v. McKee (77 Penn. St. 228) and in Scoti v. 
Kittanning Goal Go. (89 Penn. St. 231) the buyer's right to rescind 
the whole contract upon the failure of the seller to deliver one 
instalment was denied, only because that right had been waived, 

QQ 
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in the one case by unreasonable delay in asserting it, and in the 
other by having accepted, paid for, and used a previous instal- 
ment of the goods. The decision of the Supreme Judicial Court 
of Massachusetts in Winchester v. Newton (2 Allen, 492) resembles 
that o&the House of Lords in Mersey Co. v. Naylor. 

Being of opinion that the plaintiff's failure to make such ship- 
ments in February and March as the contract required prevents 
his maintaining this action, it is needless to dwell upon the 
further objection that the shipments in April did not comply 
with the contract, because the defendants could not be compelled 
to take about 1000 tons out of the larger quantity shipped in that 
month, and the plaintiff, after once designating the names of 
vessels, as the contract bound him to do, could not substitute 
other vessels. See Busk v. Spence, 4 Camp. 329 ; Graves v. Legg, 

9 Exch. 709 ; Renter v. Sala, above cited. 

Judgment affirmed.* 

The Chief Justice was not present at the argument, and took 
no part in the decision of this case. 



(/8) Virtual failure of consideration. 

Note. — For cases illustrating virtual failure of consideration, see Pope v. 
AUis, 115 U. S. 36-3, post, p. 595 ; Wolcott v. Mount, 36 N. J. L. 262, post, 
p. 598 ; and other cases on " Conditions and Warranties." For total failure 
of consideration, see Gibson v. Pelkie, 37 Mich. 380, ante, p. 247. 

c. Conditions and warranties, or vital and subsidiary promises, 
(a) Condition, or vital promise. 

DAVISON V. VON LINGEN. 

113 UNITED STATES, 40. — 1885. 
[Reported herein at p. 265.] 



1 "The reasoning of that case {Norrington v. Wright) seems to us accu- 
rate and decisive, and we follow it without hesitation." — Finch, J., in Pope 
V. Porter, 102 N. T. 366, 371. Cf. Cahen v. Piatt, 69 N. Y. 348. 
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POPE et al. V. ALLIS. 

115 UNITED STATES, 363. — 1883. 

• 

Action to recover back money paid for iron which, on arrival, 
was rejected. Judgment for plaintiff (defendant in error). 

Plaintiff bought of defendants by description a quantity of 
"No. 1 extra pig iron" to be shipped from Coplay, Penn. On 
arrival plaintiff rejected the iron because it did not answer the 
description. 

Me. Justice Wood. . . . The assignment of error mainly 
relied on by the plaintiffs in error is that the court refused to 
instruct the jury to return a verdict for the defendants. The 
legal proposition upon which their counsel based this request 
was that the purchaser of personal property, upon breach of 
warranty of quality, cannot, in the absence of fraud, rescind 
the contact of -purchase and sale, and sue for the recovery of 
the price. And they contended that, as the iron was delivered 
to defendant in error either at Coplay or Elizabethport, and 
the sale was completed thereby, the only remedy of the defend- 
ant in error was by a suit upon the warranty. It did not appear 
that at the date of the contract the iron had been manufactured, 
and it was shown by the record. that no particular iron was 
segregated and appropriated to the contract by the plaintiffs in 
error until a short time before its shipment, in the latter part 
of April and the early part of May. The defendant in error 
had no opportunity to inspect it until it arrived in Milwaukee, 
and consequently never accepted the particular iron appropriated 
to fill the contract. It was established by the verdict of the 
jury that the iron shipped was not of the quality required by 
the contract. Under these circumstances the contention of the 
plaintiffs in error is that the defendant in error, although the 
iron shipped to him was not what he bought, and could not be 
used in his business, was bound to keep it, and could only 
recover the difference in value between the iron for which he 
contracted and the iron which was delivered to him. 

We do not think that such is the law. When the subject 
matter of a sale is not in existence, or not ascertained at the 
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time of the contract, an undertaking that it shall, when existing 
or ascertained, possess certain qualities, is not a mere warranty, 
but a condition, the performance of which is precedent to any 
obligation upon the vendee under the contract; because .the 
existence of those qualities being part of the description of the 
thing sold becomes essential to its identity, and the vendee can- 
not be obliged to receive and pay for a thing different from that 
for which he contracted. Chanter y. Hopkins, 4 Mees. &W. 399; 
Barr v. Gibson, 3 Mees. & W. 390; Oompertz v. Bartlett, 2 El. 
& Bl. 849; Okell v. Smith, 1 Stark, N. P. 107; notes to Cutter 
V. Powell, 2 Smith's Lead. Cas. (7th Am. ed.) 37; Woodle v. 
Wiitney, 23 Wis. 55; Boothhy v. Scales, 27 Wis. 626; Fairfield 
V. Madison Manuf'g Co., 38 Wis. 346. See also Nichol v. 
Godts, 10 Exch. 191. So, in a recent case decided by this court, 
it was said by Mr. Justice Gray : " A statement " in a mercan- 
tile contract "descriptive of the subject matter or of some 
material incident, such as the time or plaice of shipment, is 
ordinarily to be regarded as a warranty in the sense in which 
that term is used in insurance and maritime law; that is to say, 
a condition precedent upon the failure or non-performance of 
which the party aggrieved may repudiate the whole contract." 
Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. Eep. 12. See 
also Filley v. Pope, 115 U. S. 213, 6 Sup. Ct. Eep. 19. And 
so, when a contract for the sale of goods is made by sample, 
it amounts to an undertaking on the part of the seller with the 
buyer that all the goods are similar, both in nature and quality, 
to those exhibited, and if they do not correspond the buyer may 
refuse to receive them; or, if received, he may return them in 
a reasonable time allowed for examination, and thus rescind the 
contract. Lorymer v. Smith, 1 Barn. & C. 1; Magee v. Bil- 
lingsley, 3 Ala. 679. 

The authorities cited sustain this proposition : that when a 
vendor sells goods of a specified quality, but not in existence 
or ascertained, and undertakes to ship them to a distant buyer, 
when made or ascertained, and delivers them to the carrier for 
the purchaser, the latter is not bound to accept them without 
examination. The mere delivery of the goods by the vendor 
to the carrier does not necessarily bind the vendee to accept 
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them. On their arrival he has the right to inspect them to 
ascertain whether they conform to the contract, and the right 
to inspect implies the right to reject them if they are not of the 
quality required by the contract. The rulings of the Circuit 
Court were in accordance with these views. 

We have been referred by the plaintiffs in error to the cases 
of ThomtQn v. Wynn (12 Wheat. 184) and Lyon v. Bertram (20 
How. 149) to sustain the proposition that the defendant in error 
in this case could not rescind the contract and sue to recover 
back the price of the iron. But the cases are not in point. In 
the first, there was an absolute sale with warranty and delivery 
to the vendee of a specific chattel, namely, a race-horse; in the 
second, the sale was of a specified and designated lot of flour 
which the vendee had accepted, and part of which he had used, 
with ample means to ascertain whether or not it conformed to 
the contract. 

The cases we have cited are conclusive against the contention 
of the plaintiffs in error. The jury has found that the iron was 
not of the quality which the contract required, and on that 
ground the defendant in error, at the first opportunity, rejected 
it, as he had a right to do. His suit to recover the price was, 
therefore, well brought. 

Other errors are assigned, but, in our opinion, they present 

no ground for the reversal of the judgment, and do not require 

discussion. 

Judgment afiS.rmed. 



COPLAY lEON CO. v. POPE et al. 

108 NEW YORK, 232.— 1888. 

Action to recover the price of iron. 

Defense, breach of warranty. Verdict directed for plaintiff. 
Defendants appeal. 

Plaintiff sold defendants by description " No. 1 extra foundry 
pig iron." Defendants resold it by description to AUis & Co., 
to whom, by defendants' directions, it was shipped by plaintiff. 
AUis & Co. refused to accept it because it was inferior to the 
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description. Defendants notified plaintiff that they should hold 
plaintiff liable for all damage sustained by the failure to deliver 
iron according to contract. 

Earl, J. . . . Treating this then as an executory contract 
of sale, the defendants are not in a position to complain of the 
quality of the iron, because they never offered to return it, and 
never gave the plaintiff notice or opportunity to take it back. 
They must therefore be conclusively presumed to have ac- 
quiesced in the quality of the iron. Hargous v. Stone, 5 N. Y. 
73; Beed v. Randall, 29 Id. 358; McCormick, v. Sarson, 45 Id. 
265; Dutchess Co. v. Harding, 49 Id. 323; Oaylord Mfg. Co. v. 
Allen, 63 Id. 515. Here there was no collateral warranty or 
agreement as to the quality of the iron. The representation as 
to the kind and quality of iron was part of the contract of sale 
itself, descriptive simply of the article to be delivered in the 
future ; and clearly within the cases cited, an acceptance of the 
property by the defendants, without any offer to return the same 
at any time, deprives them of any right to make complaint of its 
inferior quality. 

The judgment should be affirmed with costs. All concur ex- 
cept Andrews, J., not voting. 

Judgment affirmed. 



WOLCOTT et al. v. MOUNT. 

36 NEW JERSEY LAW, 262. — 1873. 

Action for breach of warranty. Judgment for plaintiff. De- 
fendants appeal. 

Plaintiff purchased of defendants, who were retail merchants, 
a quantity of seed represented and believed by defendants to be 
early strap-leaf red-top turnip seed, plaintiff informing defend- 
ants that he wanted seed of that variety to raise a crop for the 
early New York market. In fact the seed was of a late variety, 
fit only for cattle, and plaintiff lost his entire crop. The dif- 
ference between the two kinds of seed cannot be discovered by 
inspection. 

Dbpue, J. The action in this case was brought on a contract 
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of warranty and resulted in a judgment against the defendants 
in the action for damages. 

Two exceptions to the proceedings are presented by the brief 
submitted. The first touches the right of the plaintiff to recover 
at all. The second, the measure of damages. 



In the absence of fraud or a warranty of the quality of an 
article, the maxim, caveat emptor, applies. As a general rule, 
no warranty of the goodness of an article will be implied on a 
contract of sale. 

It has been held by the courts of New York, that no warranty 
whatever would arise from a description of the article sold. 
Seixas v. Woods, 2 Caines, 48; Snell v. Moses, 1 Johns. 96; Swett 
V. Colgate, 20 Johns. 196. In these cases the defect was not in 
the quality, but the article delivered was not of the species 
described in the contract of sale. 

In the well-known case of Chandelor v. Lopus (Cro. Jac. 4) 
it was decided that a bare afB.rmation that a stone sold was a 
bezoar stone, when it was not, was no cause of action. 

The cases cited fairly present the negative of the proposition 
on which the plaintiff's right of action depends. Chandelor v. 
Lopus was decided on the distinction between actions on the case 
in tort for a misrepresentation, in which a scienter must be 
averred and proved and actions upon the contract of warranty. 
1 Smith's Lead. Cas. 283. Chancellor Kent, who delivered the 
opinion in Seixas v. Woods, in his Commentaries, expresses a 
doubt whether the maxim, caveat emptor, was correctly applied 
in that case, inasmuch as there was a description in writing of 
the articles sold, from which a warranty might have been 
inferred. 2 Kent, 479. And in a recent case before the Com- 
mission of Appeals of New York, Earl, C., declared that Seixas 
V. Woods had been much questioned and could no longer be 
regarded as authority on the precise point. Hawkins v. Pember- 
ton, 51 N. Y. 204. In the later English cases some criticism has 
been made upon the application of the term " warranty " to repre- 
sentations in contracts of sale, descriptive of articles which are 
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known in the market by such descriptions, per Lord Abinger 
in Chanter v. Hopkins, 4 M. & W. 404; per Erie, C. J., in 
Bannerman v. White, 10 C. B. (N. S.) 844. But in a number 
of instances it has been held that statements descriptive of the 
subject matter, if intended as a substantive part of the contract, 
"will be regarded in the first instance as conditions, on the 
failure of which the other party may repudiate in toto, by a 
refusal to accept or a return of the article, if that be practicable, 
or if part of the consideration has been received, and rescission 
therefore has become impossible, such representations change 
their character as conditions and become warranties, for the breach 
of which an action will lie to recover damages. The rule of law 
is thus stated by Williams, J., in Behn v. Burness, as established 
on principle and sustained by authority. 3 B. & S. 766. 

In Bridge v. Wain (1 Starkie, 504) no special warranty was 
proved, but the goods were described as scarlet cuttings, an 
article known in the market as peculiar to the China trade. 
In an action for breach of warranty. Lord Ellenborough held that 
if the goods were sold by the name of scarlet cuttings, and were 
so described in the invoice, an undertaking that they were such 
must be inferred. In Allan v. Lake (18 Q. B. 660) the defendant 
sold to the plaintiff a crop of turnips, described in the note sold 
as Skirving's Sweedes. The seed having been sown, it turned 
out that the greater part was not of that kind, but of an inferior 
kind. It was held that the statement that the seeds were 
Skirving's Sweedes, was a description of a known article of trade 
and a warranty. In Josling v. King.i/ord (13. C. B. N. S. 447) 
the purchaser recovered damages upon a contract for the sale of 
oxalic acid, where the jury found that the article delivered did 
not, in a commercial sense, come properly within the description 
of oxalic acid, though the vendor was not the manufacturer, and 
the vendee had an opportunity of inspection (the defect not 
being discoverable by inspection), and no fraud was suggested. 
In Wieler v. Schilizzi (17 C. B. 619) the sale was of "Calcutta 
linseed." The goods had been delivered, and the action was in 
form on the warranty implied from the description. The jury 
having found that the article delivered had lost its distinctive 
character as Calcutta linseed, by reason of the admixture of 
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foreign substance, the plaintiff recovered his damages upon the 
warranty. 

The doctrine that on the sale of a chattel as being of a particu- 
lar kind or description, a contract is implied that the article sold 
is of that kind or description, is also sustained by the following 
English cases: Powell v. Morton, 2 Bing. N. C. 668; Barr v. 
Gibson, 3 M. & W. 390; Chanter v. Hopkins, 4 M. & W. 399; 
Nichol Y. Godts, 10 Exch. 191; Gompertz v. Bartlett, 2 E. & B. 
849; Azemar v. Oasella, Law Eep. 2 C. P. 431, 677; and has 
been approved by some decisions in the courts of this country. 
Henshaw v. Robins, 9 Mete. 83; Borrekins v. Bevan, 3 Eawle, 
23; Osgood v. Lewis, 2 Harr. & Gill. 495; Hawkins v. Pember- 
ton, 51 N. Y. 198. 

The right to repudiate the purchase for the non-conformity of 
the article delivered, to the description under which it was sold, 
is universally conceded. That right is founded on the engage- 
ment of the vendor, by such description, that the article delivered 
shall correspond with the description. The obligation rests upon 
the contract. Substantially, the description is warranted. It 
will comport with sound legal principles to treat such engage- 
ments as conditions in order to afford the purchaser a more en- 
larged remedy, by rescission, than he would have on a simple 
warranty; but when his situation has been changed, and the 
remedy, by repudiation, has become impossible, no reason sup- 
ported by principle can be adduced, why he should not have upon 
his contract such redress as is practicable under the circum- 
stances. In that situation of affairs, the only available means of 
redress is by an action for damages. Whether the action shall 
be technically considered an action on a warranty, or an action 
for the non-performance of a contract, is entirely immaterial. 

The contract which arises from the description of an article on 
a sale by a dealer not being the manufacturer is not in all re- 
spects coextensive with that which is sometimes implied where 
the vendor is the manufacturer, and the goods are ordered by a 
particular description, or for a specified purpose, without oppor- 
tunity for inspection, in which case a warranty, under some cir- 
cumstances, is implied that the goods shall be merchantable, or 
reasonably fit for the purpose for which they were ordered. In 
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general, the only contract which arises on the sale of an artj.cle 
by a description, by its known designation in the market, is'that 
it is of the kind specified. If the article corresponds with that 
description, no warranty is implied that it shall answer the par- 
ticular purpose in view of which the purchase was made. Chanter 
V. Hopkins, 4 M. & W. 404; Ollivant v. Bayley, 5 Q. B. 288; 
Winsor v. Lombard, 18 Pick. 57; Mixer v. Coburn, 11 Mete. 
559; Gassier v. Eagle &c. Co., 103 Mass. 331. The cases on 
this subject, so productive of judicial discussion, are classified by 
Justice Mellor, in Jones v. Just, Law Eep. 3 Q. B. 197. Nor can 
any distinction be maintained between statements of this charac- 
ter in written and in oral contracts. The arguments founded on 
an apprehension that where the contract is oral, loose expressions 
of judgment or opinion pending the negotiations might be re- 
garded as embodied in the contract, contrary to the intentions 
of the parties, is without reasonable foundation. It is always a 
question of construction or of fact, whether such statements 
were the expression of a mere matter of opinion, or were intended 
to be a substantive part of the contract, when concluded. If the 
contract is in writing, the question is one of construction for the 
court. Behn v. Burness, 3 B. & S. 761. If it be concluded by 
parol, it will be for the determination of the jury, from the nature 
of the sale, and the circumstances of each particular case, whether 
the language used was an expression of opinion, merely leaving 
the buyer to exercise his own judgment, or whether it was in- 
tended and understood to be an undertaking which was a contract 
on the part of the seller. Lomi v. Tucker, 4 C. & P. 15; De 
Seivhanberg v. Buchanan, 5 C. & P. 343; Power v. Barham, 4 
A. & E. 473. In the case last cited, the vendor sold by a bill 
on parcels, "four pictures, views in Venice — Canaletto; " it was 
held that it was for the jury to say, under all the circumstances, 
what was the eifect of the words, and whether they implied a 
warranty of genuineness, or conveyed only a description or an 
expression of opinion, and that the bill of parcels was properly 
laid before the jury with the rest of the evidence. 

The purchaser may contract for a specific article, as well as 
for a particular quality, and if the seller makes such a contract, 
he is bound by it. The state of the case presented shows that 
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the plaintiff inquired for seed of a designated kind, and in- 
formed the defendants that he wanted it to raise a crop for the 
New York market. The defendants showed him the seed, and 
told him it was the kind he inquired for, and sold it to him as 
such. The inspection and examination of the seed were of no 
service to the plaintiff. The facts and circumstances attending 
the transaction were before the court below, and from the evi- 
dence, it decided that the proof was suificient to establish a 
contract of warranty. The evidence tended to support that con- 
clusion, and this court cannot, on certiorari, review the finding 
of the court below, on a question of fact, where there is evidence 
from which the conclusion arrived at may be lawfully inferred.^ 

II." 

The second reason for reversal is, that the court was in error 
in the damages awarded. The judgment was for consequential 
damages. 

The contention of the defendants' counsel was that the dam- 
ages recoverable should have been limited to the price paid for 
the seed, and that all damages beyond a restitution of the con- 
sideration were too speculative and remote to come within the 
rules for measuring damages. As the market price of the seed 
which the plaintiif got, and had the benefit of in a crop, though 
of an inferior quality, was probably the same as the market price 
of the seed ordered, the defendants' rule of damages would leave 
the plaintiff remediless. 

The earlier cases, both in English and American courts, gen- 
erally concurred in excluding, as well in actions in tort as in 
actions on contracts, from the damages recoverable, profits which 
might have been realized if the injury had not been done, or the 
contract had been performed. Sedg. on Dam. 69. 

This abridgment of the power of courts to award compensation 
adequate to the injury suffered has been removed in actions of 
tort. The wrong-doer must answer in damages for those results 

1 Accord : Bagley v. Cleveland Boiling Mill Co., 22 Blatch. 342 ; S. G. 
21 Fed. Rep. 159. 
^ See post, p. 611. 
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injurious to other parties, which are presumed to have been 
within his contemplation when the wrong was done. Crater v. 
Biiminger, 4 Vroom, 513. Thus, in an action to recover damages 
for personal injuries caused by the neligence of the defendant, 
the plaintiff was held to be entitled to recover as damages the 
loss he sustained in his profession as an architect, by reason of 
his being incapacitated from pursuing his business. New Jersey 
Express Co. v. Nichols, 4 Vroom, 435. 

A similar relaxation of this restrictive rule has been made, at 
least to a qualified extent, in action on contracts, and loss of 
profits resulting naturally from the breach of the contract, has 
been allowed to enter into the damages recoverable where the 
profits that might have been realized from the performance of the 
contract are capable of being estimated with a reasonable degree 
of certainty. In an action on a warranty of goods adapted to the 
China market, and purchased with a view to that trade, the 
purchaser was allowed damages with reference to their value in 
China, as representing the benefit he would have received from 
the contract, if the defendant had performed it. Bridge v. Wain, 
1 Starkie, 504. On an executory contract put an end to by the 
refusal of the one party to complete it, for such a breach the 
other party may recover such profits as would have accrued to 
him as the direct and immediate result of the performance of the 
contract. Fox v. Harding, 7 Cush. 616; Masierton v. Mayor of 
Brooklyn, 7 Hill, 61. In an action against the charterer of a 
vessel for not loading a cargo, the freight she would have earned 
under the charter party, less expenses and the freight actually 
received for services during the period over which the charter 
extended, was held to be the proper measure of damages. Smith 
V. MuGuire, 3 H. & N. 654. 

In the cases of the class from which these citations have been 
made, and they are quite numerous, the damages arising from loss 
of profits were such as resulted directly from non-performance, 
and in the ordinary course of business would be expected as a 
necessary consequence of the breach of the contract. In the two 
cases cited, of Fox v. Harding and Masterton v. Mayor of Brooklyn, 
it was said that the profits that might have been realized from 
independent and collateral engagements, entered into on the faith 
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of the principal contract, were too remote to he taken into con- 
sideration. This latter qualification would exclude compensation 
for the loss of the profits of a resale by the vendee of the goods 
purchased, made upon the faith of his expectation, that his con- 
tract with his vendor would be performed. 

In the much canvassed case of Hadley v. Baxendale (9 Exch. 
341), Alderson, B., in pronouncing the judgment of the court, 
enunciated certain principles on which damages should be awarded 
for breaches of contracts which assimilated damages in actions 
on contract to actions in tort. The rule there adopted as resting 
on the foundation of correct legal principles was, that the damages 
recoverable for a breach of contact were either such as might be 
considered as arising naturally, i.e. according to the usual course 
of things, from the breach of the contract itself; or such as might 
reasonably be supposed to have been in the contemplation of both 
parties at the time they made the contract, as the probable results 
of the breach of it; and that when the contract is made under 
special circumstances, if those special circumstances are com- 
municated, the amount of injury which would ordinarily follow 
from a breach of the contract, under such circumstances, may be 
recovered as damages that would reasonably be expected to result 
from such breach. The latter branch of this rule was considered 
by Blackburn, J., and Martin, B., as analogous to an agreement 
to bear the loss resulting from the exceptional state of things, 
made part of the principal contract, by the fact that such special 
circumstances were communicated, with reference to which the 
parties may be said to have contracted. Home v. The Midland 
Railway Company, Law Eep. 8 C. P. 134-140. Under the opera- 
tion of this rule, damages arising from the loss of a profitable 
sale, or the deprivation for a contemplated use, have been allowed 
when special circumstances of such sale or proposed use were 
communicated contemporaneously with the making of the con- 
tract; and have been denied when such communication was not 
made so specially, as that the other party was made aware of 
the consequences that would follow from his non-performance. 
Borries v. Hutchinson, 18 G. B. (N. S.) 445; Cory v. Thames 
Ironworks Co., Law Eep. 3 Q. B. 181; Home v. The Midland 
Hallway Company, L. E. 8 C. P. 134; Benjamin on Sales, 665-671. 



606 DISCHARGE OF CONTRACT. [Part V. 

It must not be supposed that under the principle of Hadley v. 
Baxendale mere speculative profits, such as might be conjectured 
to have been the probable results of an adventure vrhich was 
defeated by the breach of the contract sued on, the gains from 
which are entirely conjectural, with respect to which no means 
exist of ascertaining, even approximately, the probable results, 
can, under any circumstances, be brought within the range of 
damages recoverable. The cardinal principle in relation to the 
damages to be compensated for on the breach of a contract, that 
the plaintiff must establish the quantum of his loss, by evidence 
from which the jury will be able to estimate the extent of his 
injury, will exclude all such elements of injury as are incapable 
of being ascertained by the usual rules of evidence to a reasonable 
degree of certainty. 

For instance, profits expected to be made from a whaling 
voyage, the gains from which depend in a great measure upon 
chance, are too purely conjectural to be capable of entering into 
compensation for the non-performance of a contract, by reason of 
which the adventure was defeated. For a similar reason, the loss 
of the value of a crop for which the seed had not been sown, the 
yield from which, if planted, would depend upon the contingencies 
of weather and season, would be excluded as incapable of estima- 
tion, with that degree of certainty which the law exacts in the 
proof of damages. But if the vessel is under charter, or engaged 
in a trade, the earnings of which can be ascertained by reference 
to the usual schedule of freights in the market, or if a crop has 
been sowed on the ground prepared for cultivation, and the plain- 
tiff's complaint is, that because of the inferior quality of the seed 
a crop of less value is produced, by these circumstances the means 
would be furnished to enable the jury to make a proper estimation 
of the injury resulting from the loss of profits of this character. 

In this case the defendants had express notice of the intended 
use of the seed. Indeed, the fact of the sale of seeds by a dealer 
keeping them for sale for gardening purposes, to a purchaser 
engaged in that business, would of itself imply knowledge of the 
use which was intended, sufficient to amount to notice. The 
ground was prepared and sowed, and a crop produced. The uncer- 
tainty of the quantity of the crop, dependent upon the condition 
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of weather and season, was removed by the yield of the ground 
under the precise circumstances to which the seed ordered would 
have been exposed. The difference between the market value of 
the crop raised, and the same crop from the seed ordered, would 
be the correct criterion of the extent of the loss. Compensation 
on that basis may be recovered in damages for the injury sus- 
tained as the natural consequence of the breach of the contract. 
Randall v. Raper, E. B. & E. 84; Lovegrove v. Fisher, 2 F. 
& F. 128. 

From the state of the case, it must be presumed that the court 
below adopted this rule as the measure of damages, and the 
judgment should be affirmed. * 



(P) Warranty or subsidiary promise. 
FEEYMAlSr V. KNECHT. 

78 PENNSYLVANIA STATE, lil. — 1875. 

Action on the case. Verdict for plaintiff. Defendant brings 
error. 

Defendant sold plaintiff a horse and warranted it sound. It 
turned out that the horse had one blind eye and the other was 
affected. Plaintiff took the horse to defendant's house and left 
it there, but defendant refused to receive it, and it was sold as an 
estray. The plaintiff was allowed to recover as damages the 
purchase price with interest. 

Me. Justice Williams. It was clearly competent for the 
plaintiff to prove that, when he purchased the mare in November, 
1872, her eyes were diseased ; and in order to show that the dis- 
ease was not temporary but permanent and incurable, that it 
continued until November, 1873, when one of her eyes became 
wholly blind and the sight of the other was greatly impaired. 
But evidence as to the condition of her eyes in November, 1873, 
was not admissible per se for the purpose of showing that they 
were diseased at the time of the sale; and it should not have 

1 Affirmed 38 N. J. L. 496 (1875). 
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been received if there was no evidence tending to show what their 
condition was during the ten months immediately preceding that 
date. If the defendant was guilty of fraud in the sale and war- 
ranty of the mare, the plaintiff had the right to rescind the con- 
tract, and upon returning or offering to return her, to recover 
back the price paid in an action on the case for deceit, or in an 
action of assumpsit or case for the fraudulent warranty. 1 Chit. 
PI. 137. But if there was no fraud or deceit in the sale, the 
plaintiff had no right to rescind the contract for the alleged 
breach of warranty, and to return the mare without the defend- 
ant's consent. Kase v. John, 10 Watts, 107; Sedgwick on Dam- 
ages, 286-7. It is true that he might sue either in assumpsit or 
case for the breach of the warranty ( Vanleer v. Earle, 2 Casey, 
277) ; but the measure of his damages would be, not the consid- 
eration or price paid, but the difference between the actual value 
of the mare, and her value, if sound, with interest from the date 
of the sale. Where there is no fraud or agreement to return, the 
vendee cannot rescind the contract after it has been executed, but 
his only remedy is an action on the warranty. 

In this case it is not alleged that the defendant was guilty of 
any fraud or deceit in the sale and warranty of the mare, nor is 
there any evidence that he knew or had any reason to believe 
that her eyes were permanently and incurably diseased at the 
time of the sale. The plaintiff, therefore, had no right to return 
the mare, and the defendant was not bound to take her back and 
refund the price. It follows that there was error in over- 
ruling the defendant's offer to show that he refused to accept the 
mare when she was returned by the plaintiff, and that soon after- 
wards she was sold as a stray for about the same price the 
plaintiff paid for her; and for not charging, as requested in 
defendant's fourth point, that the horse, or the value thereof, is 
to be considered as the property of the plaintiff. The defendant 
had the right to show the price for which the mare was sold, as a 
stray, by the constable, as evidence of her value at the time of 
the sale to the plaintiff; and he was entitled to the instruction 
prayed for, in order to limit ihe plaintiff's recovery to the differ- 
ence between the actual value of the mare, and her value, if 
sound, as warranted, with interest thereon from the date of her 
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sale. The other assignments of error are not sustained, but for 
the reasons given the judgment must be reversed. 

Judgment reversed, and a venire facias de novo awarded.* 



BRYANT V. ISBUEGH. 
13 GRAY (Mass.), 607.— 1859. 

Action of contract to recover the price of a horse sold and 
delivered to the defendant by the plaintiff. Answer, that the 
plaintiff warranted the horse to be sound at the time of the sale ; 
that the horse proved to be unsound, and was returned to the 
plaintiff. The plaintiff did not receive the horse back, but 
declined to do so. Verdict for plaintiff, with deduction for 
damages. 

The court charged that the defendant had no right to return 
the horse and rescind the contract, in the absence of fraud, unless 
such a remedy was provided for by the terms of the contract. 
Defendant excepted to this charge. 

Metcalf, J. The precise question in this case is, whether a 
purchaser of personal property, sold to him with an express 
warranty, and taken into possession by him, can rescind the con- 
tract and return the property, for breach of the warranty, when 
there is no fraud, and no express agreement that he may do so. 
It appears from the cases cited for the plaintiff that in the 
English courts, and in some of the courts in this country, he 
cannot, and that his only remedy is on the warranty. See also 
•2 Steph. N. P. 1296; Addison on Con. (2d Am. ed.) 272; Oli- 
phant's Law of Horses, 88; Cripps v. Smith, 3 Irish Law R. 277. 

But we are of opinion (nothwithstanding a dictum of Parsons, 
C. J., in Kimball v. Cunningham, 4 Mass. 505) that, by the law of 
this commonwealth, as understood and practiced upon for more 

^Accord: Matteson v. Holt, 45 Vt. 336; Marsh v. Low, 55 Ind. 271; 
Thornton v. Wynn, 12 Wheat. 189 {semhle). In New York there is an un- 
broken line of dicta to the same effect. Voorhees v. Earl, 2 Hill, 288 ; Oary 
V. Grumnn, 4 Hill, 625 ; Muller v. Eno, 14 N. Y. 597 ; Day v. Pool, 52 N. Y. 
416 ; Brigg v. Hilton, 99 N. Y. 517. 

RK 
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than forty years, there is no such difference between the effect of 
an implied and an express warranty as deprives a purchaser of 
any legal right of rescission under the latter which he has under 
the former; and that he to whom property is sold with express 
warranty, as well as he to whom it is sold with an implied war- 
ranty, may rescind the contract for breach of warranty, by a 
seasonable return of the property, and thus entitle himself to a 
full defense to a suit brought against him for the price of the 
property, or to an action against the seller to recover back the 
price, if it has been paid to him. In Bradford v. Manly (13 Mass. 
139), where it was decided that a sale by sample was tantamount 
to an express warranty that the sample was a true representative 
of the kind of thing sold (and in which case there was no fraud). 
Chief Justice Parker said : " If a different thing is delivered, he " 
(the seller) "does not perform his contract, and must pay the 
difference, or receive the thing back and rescind the bargain, if 
it is offered him." This, it is true, was only a dictum, and not 
to be regarded as a decisive authority. But in Perley v. Batch 
(23 Pick. 283), which was an action on a promissory note given 
for the price of an ox sold to the defendant, it was adjudged that 
the jury were rightly instructed that if, on the sale of the ox, 
there was fraud, or an express warranty and a breach of it, the 
defendant might avoid the contract by returning the ox within a 
reasonable time, and that this would be a defense to the action. 
In Dorr v. Fisher (1 Cush. 274) it was said by Shaw, C. J., that, 
" to avoid circuity of action, a warranty may be treated as a con- 
dition subsequent, at the election of the vendee, who may, upon a 
breach thereof, rescind the contract and recover back the amount 
of his purchase money, as in case of fraud. But if he does this, 
he must first return the property sold, or do everything in his 
power requisite to a complete restoration of the property to the 
vendor; and without this he cannot recover." The chief justice 
took no distinction between an express warranty and an implied 
one, but referred, in support of what he had said (with other 
cases), to Perley v. Balch, cited above. 

In 1816, when the case of Bradford v. Manly was before this 
court, and afterwards, until 1831, the law of England, on the 
point raised in the present case, was supposed to be as we now 
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hold it to be here. Lord Eldon had said, in Curtis y. Hannay 
(3 Esp. E. 82), that he took it to be " clear law ; " and so it was 
laid down in 2 Selw. N. P. (1st ed.) 686, in 1807, and in Long on 
Sales, 125, 126, in 1821, and in 2 Stark. Ev. (1st ed.) 645, in 1826. 
In 1831, in Street v. Blay (2 B. & Ad. 461), Lord Eldon's opinion 
was first denied, and a contrary opinion expressed by the court 
of the king's bench. Yet our court subsequently (in 1839) 
decided the case of Perley v. Balch. The doctrine of that decis- 
ion prevents circuity of action and multiplicity of suits, and at the 
same time accomplishes all the ends of justice. 

Exceptions sustained.^ 



§ 3. Remedies for breach of contract. 

(i.) Damages. 
WOLCOTT et al. v. MOUNT. 

36 NEW JERSEY LAW, 262. —1873. 
[Keported herein at p. 608.]> 

1 Accord : Marston v. Knight, 29 Me. 341 ; Franklin v. Long, 7 Gill. & 
Johns. (Md.) 407; Rogers v. Hanson, 35 la. 283; Boothby v. Scales, 27 
Wis. 626 ; Smith v. Hale, 158 Mass. 178. 

2 See also Oriffln v. Colver, 16 N. Y. 489 ; Allison v. Chandler, 11 Mich. 
542 ; Sherman v. Kitsniiller, ante, p. 157 ; Windmuller v. Pope, ante, p. 555 ; 
Hale V. Trout, ante, p. 561 ; note, p. 567 ; Davison v. Von Lingen, ante, 
p. 265. 

" It is not true that loss of profits cannot he allowed as damages for a hreach 
of contract. Losses sustained and gains prevented are proper elements of 
damage. Most contracts are entered into with a view to future profits, and 
such profits are in the contemplation of the parties, and so far as they can 
he properly proved, they may form the measure of damage. As they are 
prospective, they must, to some extent, be uncertain and problematical, and 
yet on that account a person complaining of breach of contract is not to be 
deprived of all remedy. It is usually his right to prove the nature of his 
contract, the circumstances surrounding and following its breach, and the 
consequences naturally and plainly traceable to it, and then it is for the 
jury, under proper instructions as to the rules of damages, to determine 
the compensation to be awarded for the breach. When a contract is repu- 
diated, the compensation of the party complaining of its repudiation should 
be the value of the contract. He has been deprived of his contract, and he 
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ROCHESTER LANTERN CO. v. STILES AND PARKER 

PRESS CO. 

135 NEW YORK, 209. — 1892. 
[Reported herein at p. 44T.] 



MATHER V. BUTLER COUNTY. 

28 IOWA, 253. — 1869. 

Quantum meruit. Cross claim for damages for defective work, 
etc. Verdict for plaintiff, who, not being satisfied with the 
amount, moved for a new trial. Motion denied. Plaintiff 
appeals. 

Dillon, C. J. . . . The defendant had a set-off or cross 
claim arising out of damages claimed to have been occasioned 
by defective work and materials. There was evidence offered by 
the defendant tending to show, that, owing to the imperfect 
manner in which the belfry was constructed, the roof leaked, and 
this caused the plastering, some time afterwards, to fall, and that 
it would cost one hundred dollars to make good the damage by 
replacing the plastering. Concerning this subject, the plaintiff 
asked the court to give the following instruction, which was 
refused : 

"That, if the defendant could have protected itself from damage 
■which would naturally result from the alleged defects in the construction 
of said court-house, it was bound to do so, if practicable, at a moderate 
expense or by ordinary efforts, and it can charge the plaintiff for such 
expense and efforts only, and for the damages which could not be pre- 
vented by the exercise of due diligence." 

The court's instructions contained no reference whatever to this 
point. Without more particularly alluding to the circumstances 

should have in lieu thereof its value, to be ascertained hy the application of 
rules of law which have been laid down for the guidance of courts and 
jurors." — Earl, J., in Wakeman v. Wheeler & Wilson Mfg. Co., 101 N. Y. 
205, 209, 210; Beeman v. Banta, 118 N. Y. 538 ; Swain v. Sehieffelin, 134 
N. Y. 471 ; United States v. Behan, 110 U. S. 838 ; Howard v. Mfg. Co., 139 
U. S. 199. 
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of the case before the court, it is our opinion that the instruction 
asked was pertinent, and the case one to which the doctrine 
asserted (which should be cautiously applied) was applicable. 

The doctrine itself has been before recognized in this court in 
almost the identical language of the instruction which was refused. 
Davis Y. Fish, 1 G. Greene, 406, 409. See also Miller v. The 
Mariner's Church, 7 Greenl. (Me.) 51; Loker y. Damon, 17 
Pick. 284. 

For this error the judgment must be reversed, unless the 
defendant consents that the plaintiff's damages may be increased 
to the extent of one hundred dollars, the largest amount to which 
the error could, under the evidence, have operated to the plain- 
tiff's injury. 

Eeversed.* 



STEEEPEE V. WILLIAMS. 

48 PENNSYLVANIA STATE, 450.— 1865. 

[Beported herein at p. 517.] 



(ii.) Specific performance and iv junction. 

a. Specific performance. 

ADAMS V. MESSINGEE. 

147 MASSACHUSETTS, 185.— 1888. 

Bill in equity for specific performance and for an injunction. 
Demurrer to bill. Demurrer sustained. Plaintiff appeals. 

The bill alleged that the defendant agreed to furnish to plain- 
tiff certain steam injectors, and further agreed that in case he 
took out in the United States patents for improvements in such 
injectors he would apply for patents in Canada, and on receiving 

1 Accord: Parsons v. Sutton, 66 N. Y. 92 ; Maynard v. Maynard, 49 Vt. 
297. On the duty of a servant wrongfully discharged to seek new employ- 
ment, see Howard v. Daly, 61 N. Y. 362, 370 ; Strauss v. Meertief, 64 Ala. 
299. On the duty to stop work when directed, see Clark v. Marsiglia, 1 
Denio, 317, ante, p. 572. _ 
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the same assign them, to plaintiff; that defendant had failed and 
refused to supply the injectors, and had, after taking out addi- 
tional patents in the United States, failed and refused to apply 
for correspondtag patents in Canada; that plaintiff could obtain 
the injectors only of defendant, and had suffered great and 
peculiar damages from defendant's failure to deliver them. The 
bill prayed that defendant might be decreed specifically to per- 
form the agreement; that there might be assessed damages grow- 
ing out of defendant's neglect; and that defendant might be 
restrained from alienating his right to the patents in Canada. 
The defendant demurred to the bill on the following grounds : 

"1. That the plaintiff has not stated such a case as entitles him to 
any relief in equity against the defendant. 2. That the plaintiff has a 
plain and adequate remedy at law. 3. That the agreement, specific per- 
formance of which the plaintiff prays may be decreed, is a contract for 
personal services. 4. That the specific performance, which the plaintiff 
prays may be decreed, requires the exercise of mechanical skill, intellect- 
ual ability, and judgment. 5. That the specific performance of said 
agreement involves the building of a machine embodying a patent. 
6. That the securing of letters patent in Canada involves the action of 
officers of a foreign government, and cannot be the subject of an order 
for specific performance. 7. That it does not appear by said bill what 
relief the plaintiff prays foi", and the plaintiff's bill is entirely indefinite 
and uncertain." 

Devexs, J. It is the contention of the defendant, that the 
plaintiff has a full, complete, and adequate remedy at common 
law by an action for damages, and that the court sitting in equity 
cannot grant the relief sought by the prayer of the bill. 

The controversy arises from the failure to perform an executory 
written contract. So far as this relates to personal property, the 
objections arising from the statute of frauds, which have some- 
times been found to exist when oral contracts were sought to be 
enforced, have of course no application. The general rule that 
contracts as to the purchase of personal property are not specifi- 
cally enforced, as are those .which relate to real property, does 
not rest on the ground of any distinction between the two classes 
of property other than that which arises from their character. 

Contracts which relate to real property can necessarily be satis- 
fied only by a conveyance of the particular estate or parcel con- 
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tracted for, while those which relate to personal property are 
often fully satisfied by damages which enable the party injured 
to obtain elsewhere in the market property precisely similar to 
that which he had agreed to purcha,se. The distinction between 
real and personal property is entirely subordinate to the question 
whether an adequate remedy can thus be afforded. If, from the 
nature of the personal property, it cannot, a court of equity will 
entertain jurisdiction to enforce the contract. Story Eq. Jur., 
§ 717; Clark v. Flint, 22 Pick. 231. A contract for bank, rail- 
way, or other corporation stock freely sold in the market, might 
not be thus enforced, but it would be otherwise where the stock 
was limited in amount, held in a few hands, and not ordinarily 
to be obtained. Wliite v. Schuyler, 1 Abb. Pr. (N. S.) 300; 
Treasurers. Commercial Mining Co., 23Cal. 390; Pooler. Middle- 
ton, 29 Beav. 646; Doloret v. BotJischild, 1 Sim. & Stu. 690. See 
Chaffee v. Middlesex Railroad, 146 Mass. 224. 

Where articles of personal property are also peculiar and in- 
dividual in their character, or have an especial value on account 
of the associations connected with them, as pictures, curiosities, 
family furniture, or heirlooms, specific performance of a contract 
in relation to them will be decreed. Lloyd v. Loaring, 6 Ves. 
773; Pells v. Read, 3 Ves. Jr. 70; Loivther v. Lowther, 13 Ves. 95; 
Williams v. Howard, 3 Murphey, 74. An agreement to assign a 
patent will be specifically enforced. Binney v. Annan, 107 Mass. 
94. Nor do we perceive any reason why an agreement to furnish 
articles which the vendor alone can supply, either because their 
manufacture is guarded by a patent or for any similar reason, 
should not also be thus enforced. Hapgood v. Rosenstock, 23 Fed. 
Eep. 86. As the value of a patent right cannot be ascertained by 
computation, so it is impossible with any approach to accuracy 
to ascertain how much a vendee would suffer from not being able 
to obtain such articles for use in his business. 

The contract of the defendant was twofold, to furnish and 
deliver certain described working steam injectors within a speci- 
fied time to the plaintiff, and also that, if the defendant shall 
make improvements in injectors for steam boilers, and shall take 
out patents therefor in the United States, he will apply for letters 
patent in Canada, and on obtaining them will assign and convey the 
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same to the plaintiff, and that he will not do any act prejudical 
to these letters patent of Canada or the monopoly thus secured. 

It is said that the court will not enforce a contract for personal 
services when such services require the exercise of peculiar skill, 
intellectual ability, and judgment, and therefore that the defend- 
ant cannot be ordered to make and deliver the injectors contracted 
for. But the principle on which it is held that a court of equity 
cannot decree one to perform a personal service involving peculiar 
talent or skill, because it cannot so mold its order and so super- 
vise the individual executing it that it can determine whether he 
has honestly obeyed it or not, has no application here. 

The defendant has agreed to furnish and deliver certain 
injectors, which the contract shows to be patented articles. It 
does not appear from the bill that they were yet to be made when 
the contract was executed. But if it be assumed that they were, 
there is nothing from which it can be inferred that any skill 
peculiar to the defendant was required to construct them. For 
aught that appears, they could be made by any intelligent artificer 
in the metals of which they are composed. The details of their 
manufacture are given by reference to the patents which are 
referred to in the agreement, so that no difficulty such as has 
sometimes been experienced could have been found in describing 
accurately, and even minutely, the articles to be furnished. Nor 
are there found in the case at bar any continuous duties to be 
done, or work to be performed, requiring any permanent super- 
vision, which, as it could not be concluded within a definite and 
reasonable time, has sometimes been held an obstacle to the 
enforcement of a contract by the court. 

Agreements to make an archway under a railway, or to construct 
a siding at a particular point for the convenience of the land- 
owner, have been ordered to be specifically enforced. Although 
the party aggrieved might have obtained damages which would 
have been sufficient to have enabled him to pay for constructing 
them, and although the work to be done necessarily involved 
engineering skill as well as labor, he was not bound to assume 
the responsibility or the labor of doing that which the defendant 
had agreed to do. Storer v. Great Western Railway, 2 Yo. & 
Col. Ch. 48; Greene v. West Cheshire Railway, L. R. 13 Eq. 
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-44. The case at bar is readily distinguishable from that of 
Wollensak v. Briggs (20 Bradw. [111. J 50), on which the defendant 
much relies. In that case, the defendant was to construct for 
the plaintiff certain improved machinery for a particular purpose, 
but no details were given as to the form, structure, principle, or 
mode of operating the proposed machine. It was obviously a 
contract too indefinite to enable the court to order its specific 
enforcement. 

It is urged that specific performance of a part only of a con- 
tract will not be ordered when it is not in the power of the court 
to order the enforcement of the whole, and that it would not be 
possible to enforce that portion of the contract which relates to 
the application for letters patent in Canada, and the subsequent 
assignment of them. But where two parts of a contract are 
distinctly separable, as in the case at bar, there is no reason why 
one should not be enforced specifically, and the plaintiff compen- 
sated in damages for the breach of the other. 

When a contract relates to but a single subject, and it is impos- 
sible for the defendant to perform it, except partially, the plain- 
tiff is entitled to the benefit of such partial performance, and to 
compensation, if it be possible to compute what is just, so far as 
it is unperformed. It was therefore held in Davis v. Parker (14 
Allen, 94), that where one had agreed to convey land with release 
of dower, and was unable to procure a release of dower, the 
purchaser was entitled to a conveyance without such release, 
with an abatement from the purchase money of the value of the 
wife's interest at the time of conveyance. See also Milkman v. 
Ordway, 106 Mass. 232, 253; Curran v. Holyoke Water Power Co., 
116 Mass. 90. 

We have assumed, in favor of the defendant's contention, that 
the only relief that the plaintiff could obtain for the breach of 
that portion of the agreement which relates to the application 
for a patent in Canada, for the improvements which the defendant 
had made, would be in damages. We have not intended thus to 
decide. That equity, by virtue of its control over the persons 
before the court takes cognizance of many things which they may 
do or be able to do abroad, while they are themselves personally 
here, will not be controverted. One may be enjoined from prose- 
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CTiting a suit abroad. He may be compelled to convey land 
situated abroad, although the conveyance must be according to 
the laws of the foreign country, and must be sent there for 
record. Pingree v. Coffin, 12 Gray, 288 ; Dehon v. Foster, 4 Allen, 
545; Cunningham v. Butler, 142 Mass. 47; Newton v. Bronson, 13 
N. Y. 587; Bailey v. Byder, 10 N. Y. 363. 

There is nothing to show that the defendant, in making his 
application in Canada for the patent, is compelled to leave the 
State, any more than he would be compelled to do so if he was an 
applicant at Washington. The grant of such a patent is an act 
of administration only. If it were to be granted here, the party 
would be ordered to make application. It was held in Eunstetler 
V. Atkinson (MacArthur & Mackey 382), that where a formal 
assignment of an invention had not been made, but a valid 
agreement had been made to assign, equity would order the party 
to make the formal assignment, and also to make application for 
the patent which, in such case, would issue to the assignee. The 
laws of Canada, which we can know only as facts, are not before 
us by any allegations as to them. If all that is required by them 
is a formal application in writing by the inventor, there would 
seem to be, from the allegations of the bill, sufficient reason why 
the defendant should be required to make and forward it, or place 
it in the hands of the plaintiff to be forwarded to the Canadian 
authorities. 

In any event, as the application is preliminary only to obtain- 
ing letters patent for the purpose of assigning them to the plain- 
tiff, the averments of the bill taken in connection with the terms 
of the agreement set forth a good reason why the plaintiff may 
ask an assignment of his title to the improvements in question 
from the defendant, so far as the Dominion of Canada is con- 
cerned, and also why the defendant should be restrained from 
alienating or in any way incumbering any right he may have to 
letters patent from Canada, if the plaintiff should decide to seek 
his remedy in this form, rather than in damages for breach of this 
part of the contract. 

Demurrer overruled.' 

1 " While it may be conceded that in general a court of equity will not 
take upon itself to make such decree where chattel property alone is con- 
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6. Injunction. 

COET V. LASSARD et al. 

18 OREGON, 221.-1889. 

LoKD, J. This is a suit wherein the plaintiff, who is a 
theatrical manager, seeks to enjoin and prevent the defendants, 
who are acrobats, from performing at a rival theater in the same 
place. The plaintiff alleges, among other things, that the plain- 
tiff and defendants entered into a contract whereby it was agreed 
that the defendants were to perform as acrobats, exclusively for 
the plaintiff, during a period of six weeks, at a salary of $60 per 
week, etc., that the plaintiff has performed all the conditions of 
his said contract, and gone to large expense in advertising, etc., 
and would have derived large emoluments from the performance 
of the defendants, which are alleged to be unique and attractive ; 
that said defendants, after performing for the plaintiff for the 
space of three weeks, refused to perform longer, and engaged 
themselves to perform as acrobats at another theater mentioned, 
in said city; and that said performance of the said defendants 
will attract large crowds, etc., and will largely diminish, if 
permitted to be given, the receipts of the plaintiff, and cause an 
irreparable loss, etc., and diminish the attractions of his said 
theater, etc. ; that the said defendants are entirely impecunious, 
and unable to respond to an action for a breach of the contract, 
etc. The answer denies nearly all the material allegations, but 
admits the hiring, etc., and then avers affirmatively that the 
plaintiff failed to fulfill his part of the contract, etc., and that 
the plaintiff discharged them, etc. ; all of which was put in issue 
by the reply. Upon all the issues presented by the pleadings, 
the finding of the court was favorable to the plaintiff, with this 
exception : " That the performance of the said defendants was not 
of an unique or unusual character, but that of an ordinary acrobat 

cerned, its jurisdiction to do so is no longer to be doubted, and it is believed 
that no good reason exists against its exercise in any case where compensa- 
tion in damages would not furnish a complete and satisfactory remedy." 
— Danforth, J., in Johnson v. Brooks, 93 N. Y. 337. See also Bothholz v. 
Schwartz, 46 N. J. Eq. 477 ; Gottschalk v. Stein, 69 Md. 51 ; Eckstein v. 
Downing, 64 N. H. 248 ; Thurston v. Arnold, 43 Iowa, 43, ante, p. 515. 
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and tumbler, which could have been easily supplied, with little 
or no delay or expense ; and that said service was of a common 
and ordinary character, and not such as could be enjoined in 
equity for a breach of contract to perform," etc. As a result, 
the court found, as a conclusion of law, that the plaintiff was not 
entitled to any relief in equity, and that his suit be dismissed. 
The contention of counsel for the plaintiff is to this effect: 
(1) That it is immaterial whether the performance is unique, or 
involves special knowledge or skill ; and (2) that the finding is 
contrary to the evidence, which will show that the performance 
was unique and unusual. In this case, there is no negative 
clause in the contract; but the suit, as decided by the court, 
assumes and admits that such a stipulation is not a prerequisite 
to the exercise of jurisdiction, but that it is enough to warrant 
equity to interfere if the contract alleged to have been broken 
stipulated for services which' are unique and extraordinary in 
their character, or which involve special skill or knowledge or 
ability, and provided that such services were to be rendered at a 
particular place or places, and for a specified time. 

The question whether a court of equity will apply the preven- 
tive remedy of injunction to contracts for the services of pro- 
fessional workers of special merit, or leave them to the remedy 
at law for damages, has been the subject of much discussion, and 
the existence of the jurisdiction fully established. It is not, 
perhaps, possible, nor is it necessary, to reconcile the decisions ; 
but the ground of the jurisdiction, as now exerted, rests upon the 
inadequacy of the legal remedy. In an early English case, where 
the jurisdiction was invoked to prevent the actor Kean from 
performing at another theater upon a contract for personal ser- 
vices, at which there was a stipulation to the effect that he should 
not perform at any other theater in London during the period of 
his engagement, it was held, as the court could not enforce the 
positive part of the contract, it would not restrain by injunction 
a breach of the negative part. Kemble v. Kean, 6 Sim. 333. 
But this case was expressly overruled in Lumley v. Wagner (1 De 
Gex, M. & G. 604) upon a like contract for personal services, to 
sing, during a certain period of time, at a particular theater, and 
not to sing elsewhere without written authority, upon the ground 
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that the positive and negative stipulations of such contract formed 
but one contract, and that the court would interfere to prevent 
the violation of the negative stipulation, although it could not 
enforce the specific performance of the entire contract. In 
delivering this opinion, among other things, the Lord Chancellor 
said: 

" The agreement to sing for the plaintiff during three months at his 
theater, and du-ing that time not to sing for anybody else, is not a cor- 
relative contract. It is, in effect, one contract ; and though, beyond all 
doubt, this court could not interfere to enforce the specific performance 
of the whole of this contract, yet, in all sound construction, and accord- 
ing to the true spirit of the agreement, the engagement to perfoi'm for 
three months at one theater must necessarily exclude the right to per- 
form at the same time at another theater. It was clearly intended that 
J. Wagner was to exert her vocal abilities to the utmost to aid the 
theater to which she agreed to attach herself. I am of opinion that if 
she had attempted, even in the absence of any negative stipulation, to 
perform at another theater, she would have broken the spirit and true 
meaning of the contract, as much as she would with reference to the 
contract into which she has actually entered." 

In Montague v. FlocMon (L. E. 16 Eq. 189) it was held that an 
actor who enters into a contract to perform for a certain period 
at a particular theater may be restrained by injunction from 
performing at any other theater during the pendency of his 
engagement, notwithstanding that the contract contains no 
negative cause restricting the actor from performing elsewhere. 
Referring to Lumley v. Wagner, supra, the Vice-Chancellor said : 

" It happened that the contract did contain a negative stipulation, and 
finding it there, Lord St. Leonard relied upon it; but I am satisfied that, 
if it had not been there, he would have come to the same conclusion, and 
granted the injunction on the grounds that Mdlle. Wagner, having agreed 
to perform at Mr. Lumley's theater, could not at the same time be per- 
mitted to perform at Mr. Gye's. But, however that may be, it is compara- 
tively unimportant, because the subsequent authorities have completely 
settled this point." 

As a result of these English authorities, while conceding that 
specific performance of such contracts could not be enforced, the 
jurisdiction is established that relief may be granted on a contract 
for such services, even though it contains no negative clause, 
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upon the ground that a contract to act or play at a particular 
place for a specified time necessarily implies a prohibition against 
performing at any other place during that period. The American 
courts, while they recognize the existence of the jurisdiction, 
have exhibited much hesitancy in applying it to such enlarged 
. uses. Until Daly v. Smith (49 How. Pr. 160) was decided, the 
doctrine of Lumley v. Wagner, supra, was either entirely rejected 
or only partially accepted. Sanquirico v. Benedetti, 1 Barb. 315; 
Hamhlin v. Dinneford, 2 Edw. Ch. 528; Fredricks v. Mayer, 13 
How. Pr. 566; Butler v. Oalletti, 21 How. Pr. 465; Burton v. 
Marshall, 4 Gill. 487; Hayes v. Willio, 11 Abb. Pr. (N. S.) 167. 
In that case (Daly v. Smith, supra) the authorities are carefully 
discriminated, and the injunction was granted restraining an 
actress from violating her agreement to play at the plaintiff's 
theater for a stated period; and the case is on all fours with 
Lumley v. Wagner, supra. See also Hahn v. Society, 42 Md. 
465; McCaull v. Braham, 16 Ped. Eep. 37. In Fredricks v. 
Mayer (13 How. Pr. 567) and Biitler v. Galletti (21 How. Pr. 
466) the court indicates the principle that where the services 
involve the exercise of powers of the mind, as of writers or per- 
formers, which are purely and largely intellectual, they may form 
a class in which the court will interfere, upon the ground that 
they are individual and peculiar. 

In these cases the element of mind furnishes the rule of dis- 
tinction and decision, as distinguished from what is mechanical 
and material, and would exclude professional workers, such as 
dancers and acrobats, whose performances are largely mechanical, 
however unique or extraordinary such performance may be. But 
it is apprehended that this distinction cannot be maintained, for 
the fact is that such actors do often possess special merit of 
extraordinary qualifications in their lin'e, which makes their pro- 
fessional performances distinctly personal and peculiar; and that, 
in case of their default on a contract for services, there would be 
the same difficulty in supplying their places, or in obtaining 
from others the same service, as would happen with actors whose 
merits were largely intellectual, showing the same reason to exist 
as much in the one case as the other for the application of the 
preventive remedy by injunction. Relative to this subject, the 
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authorities indicate that the American courts have refused to 
interfere, unless there was a negative clause forbidding the ser- 
vices sought to be enjoined. Such a stipulation existed in the 
contract in Daly v. Smith, supra, upon which relief was granted, 
although the opinion is broad enough to include contracts without 
such stipulations, when the facts show that the contract is reason- 
able, the complainant without fault, and that he has no adequate 
remedy at law. To my mind, this is the correct principle to 
apply to such cases, even though the contract contains no nega- 
tive stipulation; for, in the nature of things, a contract to act at 
a particular theater for a specified time necessarily implies a 
negative against acting at any other theater during that time. 
The agreement to perform at a particular- theater for a particular 
time, of necessity involves an agreement not to perform at any 
other during that time. According to the true sprit of such an 
agreement, the implication precluding the defendant from acting 
at any other theater during the period for which he has agreed to 
act for the plaintiff follows as inevitably and logically as if it 
was expressed. So that, accordiag to all the authorities, where 
one contracts to render personal service to another which requires 
special merit or qualifications in the professional worker, and, in 
case of default, the same service is not easily obtained from 
others, although the court will not interfere to enforce the specific 
performance of the whole contract, yet it will exert its preventive 
power to restrain its breach. While it is true that the court 
cannot enforce the affirmative part of such contract, and compel 
the defendant to act or perform, it can enjoin its breach, and 
compel him to abstain from acting elsewhere than at the plaintiff's 
theater. The principle upon which this doctrine rests is that 
contracts for such services are individual and peculiar, because of 
their special merit or unique character, and the inadequacy of the 
remedy at law to compensate for their breach in damages. 

"Where," says Professor Pomeroy, "a contract stipulates for a special, 
unique, or extraordinary personal service or acts, or for such services or 
acts to be rendered or done by a person having special, unique, and 
extraordinary qualifications, as, for example, by an eminent actor, singer, 
artist, and the like, it is plain that the remedy at law of damages for its 
breach might be wholly inadequate, since no amount of money recovered 
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by the plaintiff might enable him to obtain the same, or the same kind 
of services or acts elsewhere, or by employing any other person." Pom. 
Eg. Jur., § 1343. 

Damages for a breach of such contracts are not only difficult to 
ascertain, but cannot, with any certainty, be estimated; nor could 
the plaintiff procure, by means of any damages, the same ser- 
vices in the labor market, as in the case of an ordinary contract 
of employment between an artisan, a laborer, or a clerk, and their 
employer. 

It results, then, that if the services contracted for by the 
plaintiff to be rendered by the defendants were unique or extraor- 
dinary, involving such special merit or qualifications in them 
as to make such services distinctly personal and peculiar, so that 
in case of a default by them, the same or like services could not 
be easily procured, nor be compensated in damages, the court 
would be warranted in applying its preventive jurisdiction and 
granting relief; but otherwise, or denied, if such services were 
ordinary, and without special merit, and such as could be readily 
supplied or obtained from others without much difficulty or 
expense. But the present case is far from being one of such 
character as falls under the principle of the authorities in which 
the preventive remedy by injunction has been allowed. There is 
absolutely nothing in the evidence to show that the performances 
of the defendants were unique or of any special merit. The 
plaintiff himself will not even admit that they are ; while others 
say the performances were "great," "pretty good," "do a fair 
act," etc. ; and others, that their performances were merely that 
of the ordinary acrobat, and that there would be no trouble in 
supplying their places, or, as one of a good deal of professional 
experience says, "in getting a thousand to do just as good 
variety business." 

Indeed, according to our view of the evidence, the plaintiff 
fails to make a case within the principle in which equity allows 
a relief for a breach of contract for personal services, and the 
.court below committed no error in dismissing the bill. 
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§ 4. Discharge of right of action arising from breach of contract. 

(i.) Discharge by consent of the parties. 

a. Release. 

KIDDEE V. KIDDEE et al. 

33 PENNSYLVANIA STATE, 268. — 1859. 

Assumpsit on a promissory note. Judgment for defendant. 
Plaintiff brings error. 

On the trial, the defendants gave in evidence the following 
release executed by the plaintiff: 

"William W.Kidder ^ Common Pleas of 



C Warren County, Pa. 
Nelson Kidder and 0ms Hall. ' 

" I hereby release Nelson Kidder from all individual liability for the 
claim upon which the above suit is based ; so that if I fail in recovering 
judgment in the above suit, said Nelson Kidder shall be, and is hereby, 
released from all individual liability whatever in the premises. 

" W. W. Kidder. 

« Warken, Pa., Jan. 9th, 1857." 

The court below instructed j the jury that this was a release of 
the cause of action, and that the plaintiff could not recover. 

To this instruction the plaintiff excepted; and a verdict and 
judgment having been given for the defendants, he removed the 
cause to this court, and here assigned the same for error. 

Thompson, J. A release under seal is sometimes called a 
technical release ; although in equity it has no greater effect than 
a parol release, yet it differs from the latter in one quality 
materially, it is self-sustaining, the seal implying a consideration. 
Not so is it with a release not under seal. There a consideration 
of some sort is necessary to support it. 2 Dan. G. Pr. 766 ; White- 
hill V. Wilson, 3 Penn. E. 405; 7 Barr, 100; 1 Barr, 446; 1 Rawle. 
Wentz V. Dehaven (1 S. & E. 312), it is thought, sustains a differ- 
ent doctrine. There the release was in parol; that is, it was not 
under seal, and expressed no consideration. It was sustained on 
the ground that the release of the mortgage was by way of 
advancement to a child. This was inferred from the form of the 
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writing and forbearance to sue by the intestate during his life. 
Had it been expressed, the case would have doubtless stood firm 
upon a consideration. But that case has not been followed. In 
Kennedy Y. Ware (1 Barr, 445), Gibson, C. J., finds fault with his 
apparent support of it in Whitehill v. Wilson (3 Penn. E.) and 
adds, " Wentz v. Dehaven is not to be sustained on any ground." 

The release in question, in this case, is without a seal, and 
without any consideration expressed. As a release it was void. 
It was nudum pactum, and should have been so held by the court. 

The defendant in error, feeling the force of the want of con- 
sideration, as a dernier resort has endeavored to give effect to 
the release as a gift to the releasor of one-half of the demand. 
But this is, if possible, a more hopeless undertaking than that of 
supporting the release without a consideration. It was not an 
executed gift, even if the instrument would bear the interpreta- 
tion that a gift was intended; because the instrument to be given 
was not delivered. If, then, it was but an agreement to give, it 
could not be enforced without a consideration, any more than 
could the release. On this point, the ca^e In re Campbell's Estate 
(7 Barr, 100) need only be cited. There it is said by Gibson, 
C J., that "the gift of a bond, note, or any other chattel, there- 
fore, cannot be made by words in fviuro, or by words in presenti, 
unaccompanied by such delivery of the possession as makes the 
disposal of the thing irrevocable." 

But even if there had been a consideration expressed, it seems 
to me that the release was .so qualified as not to touch this case, 
but only to operate, as all such releases do in equity, as an agree- 
ment not to pursue the releasee individually. He is "hereby 
released from all individual liability whatever in the premises," 
does not touch the case on trial of joint liability. But it is not 
necessary to pursue this, as the points already noticed rule 
this case. 

Judgment reversed, and a venire facias de novo awarded.* 

1 See also Bale v. Spaulding, 145 Mass. 482, ante, p. 487 ; Collyer v. Moul- 
ton, 9 R. I. 90, ante, p. 522. 
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b. Accord and satisfaction. 

KEOMEE V. HEIM. 
75 NEW YORK, 574.-1879. 

Appeal from order of the General Term of the Superior Court 
of the city of New York, affirming an order of special term deny- 
ing a motion on the part of defendant to set aside an execution 
issued upon judgment herein, and to have the judgment satisfied 
of record. 

On June 24, 1876, plaintiff obtained a judgment herein for 
$4334.08. On July 26, 1876, and pending a stay of execution, 
plaiutifE's attorney executed and delivered to defendant a written 
stipulation, in and by which plaintiff agreed to accept in settle 
ment of the judgment, if paid within a year, $3000 in cash and 
an assignment of defendant's interest in a certain patent right 
and of the assets of such patent business, or to accept $1000 in 
cash, $250 down and the balance in instalments, and merchandise 
to be delivered in amounts stated, sufficient, with the cash pay- 
ments, to reduce the judgment to $1000, and an assignment of 
said patent interests. Defendant paid the $260 down, and made 
the other cash payments and deliveries of merchandise, as speci- 
fied in the second alternative of the stipulation, until the judg- 
ment was reduced to less than $1000, all of which payments were 
received by plaintiff without objection. Defendant then executed 
and tendered to plaintiff an assignment of the patent interests as 
required, which plaintiff declined to accept, but issued an execu- 
tion to collect the balance of the judgment. 

Andrews, J. "Accord," says Sir Wm. Blackstone, "is a 
satisfaction agreed upon between the party injuring and the 
party injured; which, when performed, is a bar to all actions 
upon this account." 3 Bl. Com. 15. An accord executory with- 
out performance accepted is no bar; and tender of performance is 
insufficient. Bac. Abr. tit. Accord and Satisfaction, C. So also 
accord with part execution cannot be pleaded in satisfaction. 
The accord must be completely executed to sustain a plea of 
accord and satisfaction. Bac. Abr. tit. Accord and Satisfaction, A; 
Cock V. Honychurch, T. Eay. 203; Allen v. Harris, 1 Ld. Kay. 



628 DISCHARGE OF CONTRACT. [Part V. 

122; Lynn v. Bruce, 2 H. Bl. 317. In Peytoe's Case (9 Co. 79) it 
is said, "and every accord ought to be full, perfect, and complete; 
for if divers things are to be done and performed by the accord, 
the performance of part is not sufficient, but all ought to be 
performed." The rule that a promise to do another thing is not 
a satisfaction, is subject to the qualification that where the 
parties agree that the new promise shall itself be a satisfaction 
of the prior debt or duty, and the new agreement is based upon a 
good consideration, and is accepted in satisfaction, then it oper- 
ates as such, and bars the action. Evans v. Powis, 1 Exch. 601; 
Kinsler v. Pope, 5 Strobhart, 126 ; Pars, on Cont. 683, note. 

An exception to the general rule on this subject has been 
allowed in cases of composition deeds, or agreements between a 
debtor and his creditors; and they have been held, upon grounds 
peculiar to that class of instruments, to bar an action by a 
separate creditor, who had signed the composition to recover his 
debt, although the composition agreement was still executory. 
Good V. Cheesman, 2 Barn. & Ad. 335; Bayley v. Homan, 3 Bing. 
]Sr. C. 915. The doctrine which has sometimes been asserted that 
mutual promises which give a right of action may operate and 
are good, as an accord and satisfaction of a prior obligation, 
must, in this State, be taken with the qualification that the intent 
was to accept the new promise, as a satisfaction of the prior 
obligation. Where the performance of the new promise was the 
thing to be received in satisfaction, then, until performance, 
there is not complete accord; and the original obligation remains 
in force. Russell v. Lytle, 6 Wend. 390; Daniels v. Hallenbeclc, 
19 Id. 408; Hawley v. Foote, Id. 616; The Brooklyn Bank v. 
DeOrauw, 23 Id. 342; Tilton v. AlcoU, 16 Barb. 698. 

Applying the well-settled principles governing the subject of 
accords to this case, the claim that the plaintiff's judgment is 
satisfied cannot be maintained. There is no ground to infer that 
the agreement of July 26, 1876, was intended by the parties to 
be or was accepted as a substitute for or satisfaction of the plain- 
tiff's judgment. It was in effect a proposition on the part of the 
plaintiff, in the alternative, to accept f 3000 in cash, if paid 
within one year, and the assignment of the patent and avails of 
the patent business, in full of the judgment of $4334.08, or to 
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accept f 1000 in cash, in instalments, and the balance in merchan- 
dise, until the judgment should be reduced to $1000 ; and for that 
balance to accept the assignment of the patent interests. 

The defendant had the election between the alternatives pre- 
sented by the plaintiff. He elected the latter, and paid the 
f 1000, and supplied the merchandise, until the debt was reduced 
to flOOO, and then tendered the assignment of the patent inter- 
ests, which the plaintiff refused to accept. 

The judgment clearly was to remain in force until the satis- 
faction under the new agreement was complete. It is the case 
of an accord partly executed. So far as the plaintiff accepted 
performance, his claim was extinguished. So far as it was un- 
executed, the judgment remained in full force; and however 
indefensible in morals it may be for the plaintiff to refuse to 
abide by the agreement in respect to the patent interests, he was 
under no legal obligation to accept the assignment tendered; and 
he had the legal right to enforce the judgment for the balance 
remaining unpaid. 

It is clear that the right to supply the merchandise was for the 
benefit of the defendant. The plaintiff gave him the option to 
pay $3000 in cash, and assign the patent interests, or to pay 
$3334.08 in merchandise and assign the patent interests. The 
merchandise was to be furnished on " as favorable terms as would 
be allowed by Hoyt & Co., or New York rates for cash sales." 
It gave the plaintiff no benefit beyond what he would derive by 
any purchase in the open market of the same kind of goods. It 
is quite clear that the defendant preferred to pay $3334.08 in 
merchandise to paying $3000 in cash. 

We think that no distinction arises upon the circumstances to 
take the case out of the general rule, that an unexecuted accord 
cannot be treated as a satisfaction. 

The order should be affirmed. All concur. 

Order affirmed. 
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ALDEN V. THURBER et cd. 

149 MASSACHUSETTS, 271.— 1889. 

Contract for breach of agreement to sell goods. Verdict for 
defendant. 

MoETON, C. J. The defendants agreed to sell to the plaintiff 
about ten thousand pounds of pure raspberry jam. They sent the 
jam to the plaintiff at Boston, and he remitted to them $1000 
in part payment of the agreed price. After the receipt of the 
jam the plaintiff found and claimed that it was not pure rasp- 
berry jam, such as the contract called for. Some correspondence 
ensued between the parties, and on January 22, 1883, the defend- 
ants wrote to the plaintiff as follows : 

" I regret very much your dissatisfaction about that lot of raspberry 
Jam. Having seen the attorney's letter, I spoke to Mr. H. K. Thurber 
about it, and after discussing the matter, he desires me to say that, not- 
withstanding the fact that Mr. Chase insists that the goods were like the 
sample, he is willing to receive the whole lot back and credit it up to 
you, together with all freight charges, and in this way settle the matter, 
as we do not care to lose your trade, and we always desire to give our 
customers satisfaction. Advise us when and how you ship the jam." 

■ Upon the receipt of this letter, the plaintiff sent back the jam, 
except one keg which had been sold, and requested the defendant 
to "remit our money at once." The defendants thereupon 
credited the plaintiff with the jam returned, and the expenses of 
freight and cartage, and remitted to the plaintiff the balance of 
the $1000 due him. 

This was a mutual rescission of the contract. The letter of the 
defendants was an offer to settle and compromise the controversy 
between the parties. The acts and conduct of the plaintiff were 
an acceptance of that offer. This was a waiver of the right to 
dae for any preceding breach of the contract. The performance 
by the defendants of the new agreement operated as an accord and 
satisfaction for any breach, and discharged the old contract. 
Such was clearly the intention of the defendants, and as the 
plaintiff accepted their offer unconditionally, and thus induced 
tliem to perform it, he cannot now say that he had a concealed 
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intention not to discharge the prior breaches of the contract. 
This would be bad faith. Rogers v. Rogers, 139 Mass. 440. 

For these reasons, we are of opinion that the Superior Court 
rightly directed a verdict for the defendants on the first count. 

Judgment on the verdict.' 



(ii.) Discharge by the judgment of a court of competent jurisdiction. 
MILLEE V. COVERT. 

1 WENDELL (N. Y.), 487. — 1828. 

Action for work and labor. Set-off by defendant for hay sold 
and delivered. Judgment for defendant. 

Plaintiff proved a claim for work and labor for $4.16. Defend- 
ant proved the sale and delivery to plaintiff of three tons of hay 
at $8 a ton. 

Plaintiff proved that before the beginning of this suit the 
defendant had sued out an attachment against plaintiff, on the 
trial of which defendant proved the sale and delivery of one ton 
and nineteen hundredweight of hay on a contract for three tons, 
and said if A. E. were present he could prove the whole, but that 
he would reserve the remainder as there were accounts between 
the parties. Judgment for the one ton and nineteen hundred- 
weight had been paid. 

The court refused to charge that defendant could not set off 
the remainder of the demand in this action, and charged that he 
was not barred by the former suit. 

Sutherland, J. The court below erred in permitting Covert, 
the defendant, to prove and set off against Miller his account for 
the balance of the three tons of hay sold and delivered to him in 
January, 1827. The sale of the hay was by one single indivisible 
contract. Miller agreed to purchase three tons of hay from 
Covert, and Covert agreed to sell it to him if he had so much to 
spare, and in the course of a few days delivered the whole. It 
is perfectly settled, that if a plaintiff bring an action for a part 

1 See also McCreery v. Day, 119 N. Y. 1, ante, p. 524. 
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only of an entire and indivisible demand, the verdict and judg- 
ment in that action are a conclusive bar to a subsequent suit for 
another part of the same demand. The cases of Smith v. Jones 
(15 Johns. E.. 229), of Farrington & Smith v. Payne (15 Johns. E. 
432), of Willard v. Sperry (16 Johns. E. 121), and Phillips v. 
Berick (16 Johns. E. 136) are precisely in point. If Covert could 
not have brought an action for the residue of the three tons of 
hay, he of course could not avail himself of it by way of set-off 

when sued by Miller. 

Judgment reversed. 



VANUXEM et al. v. BUEE. 

151 MASSACHUSETTS, 386.— 1890. 

Contract upon a promissory note. Defense, former suit. 
Judgment for defendant. 

The following facts were agreed: 

" The former action therein referred to was an action between 
the same parties begun before the maturity of the note now in 
suit; the declaration therein contained three counts, one upon a 
promissory note, and two upon a special agreement to procure the 
indorsements of the defendant's mother upon the last-named note 
and two others, one of which was the note sued on in this case. 
After judgment had been entered for the plaintiffs in the present 
suit in the municipal court, and the appeal taken by the defend- 
ant had been duly entered in the Superior Court, the plaintiffs 
recovered judgment in said former suit in the Superior Court by 
default, and by agreement damages were assessed at the amount 
due on said three notes, including the one now sued on." 

The judge refused to enter judgment for the plaintiffs, and 
found for the defendant. 

Holmes, J. This is an action upon a promissory note made 
by the defendant. The only defense is, that in another action 
upon a contract to procure the defendant's mother's indorsement 
to this note and to two others, the plaintiffs, since the present suit 
was brought, have recovered judgment against the defendant for 
damages assessed by agreement at a sum equal to the amount due 
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on the three notes. If this judgment is not a bar, it is admitted 
that the plaintiffs are entitled to recover. 

The two contracts were both in existence at the same time. 
They were distinct from each other in form, as appears from the 
statement of them. They were also distinct in substance. Sup- 
posing that the defendant could do no more to bind himself per- 
sonally to pay the money to the plaintiffs than he did by making 
the note, still his promise to get the security of an indorser 
affected other things besides his personal payment or his personal 
obligation to pay. Its performance or breach affected the plain- 
tiffs' power to discount the note before it was due, and the prob- 
ability of their getting payment from another whom the defendant 
might be able to persuade to indorse, when he could not or would 
not induce her to pay if she had not indorsed. As the contracts 
were both in existence, and were different, and as they were both 
broken, it is plain that the plaintiffs have had two different causes 
of action, and there is no need to refer to the tests of difference 
which have been laid down in the books. Eastman v. Cooper, 15 
Pick. 276, 286; Lechmere v. Fletclier, 1 Cr. & M. 623, 636. The 
question arises solely on the effect of the judgment. 
■ What we mean when we say that a contract is legally binding 
is, that it imposes a liability to an action unless the promised 
event comes to pass, subject to whatever qualifications there may 
be to the absoluteness of the promise. Generally, if a man is 
content to make two legally binding contracts, he consents to 
accept the legal consequence of making two instead of one, 
namely, liability to a judgment upon each unless he performs it. 
It would be anomalous if a judgment without satisfaction upon 
one cause of action were held to be a bar to a suit upon another 
and distinct cause of action. No doubt, two contracts may be 
such that performance of one of them, or satisfaction of a judg- 
ment upon one of them, would prevent a recovery upon the other, 
either altogether or for more than nominal damages. In this 
commonwealth the decisions have gone somewhat further than 
elsewhere in treating satisfaction of one judgment as an absolute 
bar to another action. Oilmore v. Carr, 2 Mass. 171 ; Savage v. 
Stevens, 128 Mass. 254. But instances are too numerous and 
familiar to need extended mention, where the mere recovery of a 
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judgment is held no bar to another action, although the satisfac- 
tion of it would be. Simonds v. Center, 6 Mass. 18; Porter v. 
Ingraham, 10 Mass. 88; Elliott v. Hayden, 104 Mass. 180; Byers 
V. Franklin Coal Co., 106 Mass. 131, 136. This principle is 
applied, not only to actions against different parties, such as the 
maker and indorser of a note, or joint tort-feasors, but to actions 
against the same individual when he has given different obliga- 
tions in respect of what is in substance the same debt. Thus, 
judgment upon a note given by an obligor as collateral security 
for his bond is no bar to a subsequent action upon the bond. 
Lord V. Bigelow, 124 Mass. 185, 189; Drake v. Mitchell, 3 East, 
251; Lechmere v. Fletcher, 1 Or. & M. 623; Fairchild v. Holly, 
10 Conn. 474; Davis v. Anable, 2 Hill (N. Y.), 339; Burnheimer 
V. Hart, 27 Iowa, 19. See Greenfield v. Wilson, 13 Gray, 384; 
Moore v. Loring, 106 Mass. 455; Miller's River National Bank v. 
Jefferson, 138 Mass. Ill; Stillwell v. Bertrand, 22 Ark. 379; Com 
Exchange Ins. Co. v. Babcock (No. 2), 8 Abb. Pr. (N. S.) 256; 
United States v. Cushman, 2 Sumner, 426, 440. 

The principle of the cases last cited is decisive of the one at 
bar. No distinction favorable to the defendant can be taken 
between an agreement made as itself collateral security, and an 
agreement to furnish collateral security. If there were any 
difference, it would be in favor of the plaintiffs ; for the collateral 
contracts recovered on in the cases cited were simply other con- 
tracts of the defendant to pay money, whereas the contract of 
this defendant was a contract to get a third person to indorse, as 
we have stated. It is true, that in most eases there were other 
parties defendant in the first or second suit. But that circum- 
stance had nothing to do with the ground of the decisions, as 
indeed it could not have had by any technical rule. The ground 
was that stated by Lord EUenborough in DraJce v. Mitchell, and 
approved by this court in Lord v. Bigelow : " A judgment recov- 
ered in any form of action is still but a security for the original 
cause of action, until it be made productive in satisfaction to the 
party; and therefore till then it cannot operate to change any 
other collateral concurrent remedy which the party may have." 
Parsons, C. J., states the law in the same way: "A judgment in 
a suit, where the action is given as a remedy merely cumulative, 
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is no bar, unless such judgment has been satisfied; for, although 

there may be two remedies, there can be but one satisfaction." 

Storer v. Storer, 6 Mass 390, 393. 

The technical effect of the judgment as a bar would be the 

same, whether the defendant in both suits were the same, or other 

defendants were joined in any one of them. The rule as stated 

by the courts in all the cases applies with equal force, whichever 

may be the fact. If we were to depart from that rule, and to say 

that a man bhould have but one judgment, although he had 

different causes of action, when we thought he could get from a 

single judgment all the satisfaction he was likely to get, we 

should be legislating, instead of following the precedents, and 

legislating in very doubtful accord with the contracts of the 

parties. 

Exceptions sustained. 



(iii.) Discharge by lapse of time. 
MANCHESTER et al. v. BEAEDNER. 

107 NEW YORK; 346.— 1887. 

Appeal from judgment of the General Term of the Supreme 
Court in the first judicial department, entered upon an order 
made January 9, 1885, which affirmed a judgment in favor of 
plaintiff entered upon the report of a referee. 

This action was commenced June 20, 1882, to recover for build- 
ing materials furnished and delivered by plaintiffs to defendant. 
The defense was the statute of limitations. 

It appeared that defendant in February, 1876, entered into an 
agreement with one Hoover, who was engaged as contractor in 
building certain houses, to do all the plastering for a sum agreed 
upon, payable in instalments as the work progressed. Plaintiffs 
agreed to furnish the materials, defendant agreeing to pay there- 
for in cash as wanted. In pursuance of this agreement plaintiffs 
furnished, between March 1 and June 12, 1876, materials from 
time to time as ordered. About that time Hoover became embar- 
rassed and abandoned the work. The sub-contractors, and among 
them defendant, entered into an arrangement with Hoover to 
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continue the work, and defendant delivered to plaintiffs three 
orders on Hoover, dated June 21, 1876, for sums aggregating the 
amount of their bill, payable, as the work progressed, from the 
sums coming to him under his contract. Defendant resumed his 
work, but in a few days abandoned it and refused to go on with 
the same. 

Andrews, J. When one delivers to another an order on a 
third person to pay a specified sum of money to the person to 
whom the order is given, the natural import of the transaction is, 
that the drawee is indebted to the drawer in the sum mentioned 
in the order, and that it was given to the payee as a means of 
paying or securing the payment of his debt. In other words, it 
implies the relation of debtor and creditor between the parties to 
the extent of the sum specified in the order and a willingness on 
the part of the debtor to pay the debt. The transaction may be 
consistent with a different relation and another purpose, but in 
the absence of explanation, that is its natural and ordinary 
meaning. See Bogert v. Morse, 1 N. Y. 377. The oral evidence 
shows that the defendant was owing the plaintiffs the amount 
specified in the several orders of June 21, 1876, and that they 
were given to secure the payment of the debt, thus fully cor- 
roborating the inferences deducible from the orders themselves. 
We think the orders constituted an acknowledgment in writing of 
the debt, within section 110 of the Code, and continued the debt 
for the period of six years from their date. The decisions as to 
what is a sufficient acknowledgment of a debt, to take it out of 
the statute, are very numerous and not altogether harmonious. 
It seems to be the general doctrine that the writing, in order to 
constitute an acknowledgment, must recognize an existing debt, 
and that it should contain nothing inconsistent with an intention 
on the part of the debtor to pay it. But oral evidence may be 
resorted to, as in other cases of written instruments, in aid of the 
interpretation. Consistently with this rule, it has been held that 
oral evidence is admissible to identify the debt and its amount, 
or to fix the date of the writing relied upon as an acknowledg- 
ment, when these circumstances are omitted (Kincaid v. Arclii- 
hati, 73 N. Y. 189; Lechmere v. Fletcher, 3 Tyrw. 460; Bird v. 
Gammon, 3 Bing. N. C. 883), or to explain ambiguities. 1 
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Smith's Lead. Cas. 960, and cases cited. The promise to be 
inferred from the order was not conditional in the sense that 
the debt was to be paid only out of the fund in the hands of the 
drawee. At most, there was an appropriation of that fund for 
the payment of the debt, but the language of the orders did not 
import that the debt was to be paid only out of the fund against 
which they were drawn. See Winchell v. Hicks, 18 N. Y. 658 ; 
Smith V. Byan, 66 Id. 352. The defendant by his own act in 
abandoning the contract with Hoover, the drawee, prevented the 
payment of the orders and left him subject to the general obliga- 
tion of payment resting upon all debtors. 

The judgment should be aflBrmed. All concur. 

Judgment affirmed. 



ALLEN V. COLLIEE. 

70 MISSOURI, 138.— 1879. 

NoETON, J. The defendant in this case interposed the plea of 
the statute of limitations in bar of plaintiff's right of action on 
a note executed by his intestate to plaintiff, dated January 10, 
1864, for f 134, due from its date. To take the case from under 
the operation of the statute plaintiff offered in evidence a certain 
writing contained in the private account-book of defendant's 
intestate, signed by said intestate, purporting to be a will written 
in. pencil. Said writing was not attested and was found among 
the papers of the intestate after his death, and contained the fol- 
lowing words : " That out of my estate she (alluding to his wife) 
shall pay all my just debts, including a debt due my mother of 
about $400." 

The only question presented in the case is whether the said 
writing was such an acknowledgment as would prevent the opera- 
tion of the limitation law. The court below held that it was not 
sufficient, and gave effect to the defendant's plea of the statute, 
and this action of the court is assigned for error. There is a 
conflict of the authorities as to whether an acknowledgment or 
promise in writing, signed by the party to be bound, if made to 
a stranger, would be sufficient to take a case from under the opera- 
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tion of the statute of limitations, but there is no conflict, as to 
the necessity for such promise or acknowledgment being made to 
some person, either to the creditor or his representative, or to a 
stranger. A promise or acknowledgment implies that it is made 
to somebody, and in every promise there must necessarily be 
a promisor and promisee. The will in question was never 
attested, and was, therefore, no will. A mere writing acknowl- 
edging a debt, which is retained by the person making it, and 
which is never delivered either to the creditor or any one else, 
cannot have the effect of preventing the operation of the statute. 
In the case of Merriam v. Leonard (6 Gush. 161), where the 
acknowledgment of the debt was contained in a mortgage duly 
executed and acknowledged, which was never delivered to the 
mortgagee, but was found after the mortgagor's death among his 
papers, Justice Shaw held that it did not amount to an acknowl- 
edgment of the debt or of a willingness or intention to pay from 
which a promise could be implied. The deed was never delivered, 
and of course, was not an instrument by which the signer was 
bound. Judgment affirmed. All concur except Judge Napton. 
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CHAPTER IV. 

IMPOSSIBILITY OP PERFORMANCE. 
§ 1. General principles. 

ANDEESON V. MAY. 

50 MINNESOTA, 280. — 1892. 

Action for price of seeds. Defense, damages for breach of 
contract. Verdict for plaintiff. Defendant appeals. 

GiLFiLLAif, C. J. The defendant having alleged as a counter- 
claim a contract in June, 1890, between him and plaintiff, whereby 
the latter agreed to sell and deliver to the former, on or before 
November 15th, certain quantities of specilied kinds of beans, 
and that he failed so to do except as to a part thereof, the plain- 
tiff, in his reply, alleged in substance that the contract was to 
deliver the beans from the crop that he should raise that year from 
his market gardening farm near Red Wing. Upon the 'trial the 
contract was proved by letters passing between the parties. 
From these it fairly appears that the beans to be delivered were 
to be grown by plaintiff, though it cannot be gathered from them 
that he was to grow the beans on any particular land. They 
contain no restriction in that respect. There can be no question 
that, if grown by him, and of the kinds and quality specified, 
defendant would have been obliged to accept the beans, though 
not grown on any land previously cultivated by plaintiff. The 
contract, therefore, was, in effect, to raise and sell and deliver 
the quantities, kinds, and quality of beans speciiied, — a contract 
in its nature possible of performance. 

As an excuse for not delivering the entire quantity contracted 
for, the plaintiff relies on proof of the fact that an early 
unexpected frost destroyed or injured his crop to such extent 
that he was unable to deliver the entire quantity. 
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What, in the way of subsequently arising impossibility for the 
party to perform, will suffice as excuse for non-performance of a 
contract, is well settled in the decisions; the only apparent 
difference in them arising from the application of the rules to 
particular circumstances. The general rule is as well stated as 
anywhere in 2 Chit. Cont. 1074, thus : " Where the contract is to 
do a thing which is possible in itself, or where it is conditioned 
on any event which happens, the promisor will be liable for a 
breach thereof, notwithstanding it was beyond his power to per- 
form it ; for it was his own fault to run the risk of undertaking 
to perform an impossibility, when he might have provided against 
it by his contract. And therefore, in such cases, the performance 
is not excused by the occurrence of an inevitable accident, or 
other contingency, although it was not foreseen by, or within 
the control of, the party." An application of this rule is fur- 
nished by Cowley v. Davidson, 13 Minn. 92 (Gil. 86). What is 
sometimes called an "exception to the rule" is where the con- 
tract is implied to be made on the assumed continued existence 
of a particular person or thing, and the person or thiAg ceases to 
exist, as, where it is for personal service, and the person dies, or 
it is for repairs upon a particular ship or building, and the ship 
or building is destroyed. An agreement to sell and deliver at 
a future time a specified chattel existing when the agreement is 
made would come under this exception. The exception was 
extended further than in any other case we have found in Howell 
V. Coupland, L. E. 9 Q. B. 462. That was a contract to sell and 
deliver a certain quantity from a crop to be raised on a particular 
piece of land and the entire crop was destroyed by blight. The 
court held the contract to be to deliver part of a specific thing, 
to wit, of the crop to be grown on a given piece of land, and held 
it to come within the rule that, where the obligation depends on 
the assumed existence of a specific thing, performance is excused 
by the destruction of the thing without the parties' fault. 
Without intimating whether we would follow that decision in a 
similar case, we will say that the case is unlike this, in that in 
this case the plaintiff was not limited or restricted to any par- 
ticular land. It was not an undertaking to sell and deliver part 
of a specific crop, but a general undertaking to raise, sell, and 
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deliver the specified quantity of beans. We have been cited to 
and found no case holding that, where one agrees generally to 
produce, by manufacture or otherwise, a particular thing, per- 
formance being possible in the nature of things, he may be 
excused from performance by the destruction, before completion 
or delivery, of the thing, from whatever cause, except the act of 
the other party. Applications of the general rule, where the 
thing agreed to be produced was, before completion, destroyed 
without the party's fault, are furnished in Adams v. Nicliols, 19 
Pick. 275, 279; School Dist.Y. Dauchy, 25 Conn. 530; and Trustees 
V. Bennett, 27 N. J. Law, 513, approved and followed in Stees v. 
Leonard, 20 Minn. 494 (G-il. 448). Where such causes may 
intervene to prevent a party performing, he should guard against 
them in his contract. 

Order reversed. 



DEEMOTT V. JONES. 

2 WALLACE (U. S.), 1.— 1864. 

Action for contract price of a building. Defendant seeks to 
recoup for amount expended in perfecting the work. Judgment 
for plaintiff. 

Plaintiff contracted to build a house for defendant on defend- 
ant's soil, and covenanted that he would procure and supply all 
matters requisite for the execution of the work " in all its parts 
and details, and for the complete finish and fitting for use and 
occupation of all the houses and buildings, and the several apart- 
ments of the house and buildings, to be erected pursuant to the 
plan of the work described and specified in the said schedule ; and 
that the work, and the several parts and parcels thereof, shall be 
executed, finished, and ready for use and occupation, and be 
delivered over, so finished and ready," at a day fixed. Jones 
built the house according to the specifications, except in so far as 
Miss Dermott had compelled him — according to his account of 
things — to deviate from them. Owing, however, to a latent 
defect in the soil, the foundation sank, the building became badly 
cracked, uninhabitable, and so dangerous to passers-by that Miss 
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Dermott was compelled to take it down, to renew the foundation 
with, artificial "floats," and to rebuild that part of the structure 
which had given way. This she did at a large expense. As 
finished on the artificial foundations the building was perfect. 

Jones having sued Miss Dermott, in the Federal Court for the 
District of Columbia, for the price of building, her counsel asked 
the court to charge that she was entitled to " recoup " the amount 
.which it was necessary for her to expend in order to render the 
cracked part of the house fit for use and occupation according 
to the plan and specifications; an instruction which the court 
refused to give. The court considered, apparently, that even 
under the covenant made by Jones, and above recited, he was not 
responsible for injury resulting from inherent defects in the 
ground, the same having been Miss Dermott's own ; and judgment 
went accordingly. Error was taken here. Some other questions 
were presented in the course of the trial below, and referred to 
here; as, for example. How far, when a special contract has been 
made, a plaintiff must sue upon it ? how far he may recover in a 
case where, as was said to have been the fact here, the plaintiff 

, had abandoned his work, leaving it unfinished? how far "accep- 
tance " — when such acceptance consisted only in a party's 
treating as her own a house built on her ground — waives non. 

. fulfillment, there being no bad faith in the matter? and some 
questions of a kindred kind. The most important question in 
the case, however, was the refusal of the court to charge, as 
requested, in regard to the " recoupment " : and the correctness of 
that refusal rested upon tlie effect of Jones' covenant to deliver, 
fit for use and occupation, in connection with the latent defect of 
soil upon which the foundation was built. 

Mk. Justice Swayne. The defendant in error insists that 
all the work he was required to do is set forth in the specifica- 
tions, and that, having fulfilled his contract in a workmanlike 
manner, he is not responsible for defects arising from a cause of 
which he was ignorant, and which he had no agency in producing. 
Without examining the soundness of this proposition, it is 
sufl&cient to say that such is not the state of the case. The 
specifications and the instrument to which they are annexed con- 
stitute the contract. They make a common context, and must be 
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construed together. In that instrument the defendant in error 
made a covenant. That covenant it was his duty to fulfill, and he 
was bound to do whatever was necessary to its performance. 
Against the hardship of the case he might have guarded by a 
provision in the contract. Not having done so, it is not in the 
, power of this court to relieve him. He did not make that part 
of the building "fit for use and occupation." It could not be 
occupied with safety to the lives of the inmates. It is a well- 
settled rule of law, that if a party by his contract charge himself 
with an obligation possible to be performed, he must make it 
good, unless its performance is rendered impossible by the act of 
God, the law, or the other party. Unforeseen difficulties, how- 
ever great, will not excuse him. Paradine v. Jane, Aleyn, 27; 
Beale v. Thompson, 3 Bosanquet & Puller, 420; Beebe v. Johnson, 
19 Wendell, 500; 3 Comyn's Digest, 93. 

The application of this principle to the class of cases to which 
the one under consideration belongs is equally well settled. If a 
tenant agree to repair, and the tenement be burned down, he is 
bound to rebuild. Bullock v. Dommitt, 6 Term, 660. A com- 
pany agreed to build a bridge in a substantial manner, and to 
keep it in repair for a certain time. A flood carried it away. It 
was held that the company was bound to rebuild. Brecknock 
Company v. Pritchard, Id. 750. A person contracted to build a 
house upon the land of another. Before it was completed it was 
destroyed by fire. It was held that he was not thereby excused 
from the performance of his contract. . Adams v. Nicliols, 19 
Pickering, 275. Brumby v. Smith, 3 Alabama, 123, is to the same 
effect. A party contracted to erect and complete a building on, a 
certain lot. By reason of a latent defect in soil the building fell 
down before it was completed. It was held (School Trustees Y. 
Bennett, 3 Dutcher, 513, a case in New Jersey, cited by counsel) 
that the loss must be borne by the contractor. The analogies 
between the case last cited and the one under consideration are 
very striking. There is scarcely a remark in the judgment of 
the court in that case that does not apply here. Under such 
circumstances equity cannot interpose. Gates v. Green, 4 Paige, 
356; Holtzapffel v. Baker, 18 Vesey, 115. 

The principle which controlled the decision of the cases 
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referred to rests upoa a solid foundation of reason and justice. 
It regards the sanctity of contracts. It requires parties to do 
what they have agreed to do. If unexpected impediments lie in 
the way, and a loss must ensue, it leaves the loss where the con- 
tract places it. If the parties have made no provision for a 
dispensation, the rule of law gives none. It does not allow a 
contract fairly made to be annulled, and it does not permit to be 
interpolated what the parties themselves have not stipulated. 

We are of opinion that the plaintiff below was entitled to 
recover, but that the court, in denying to the defendant the right 
of recoupment, committed an error which is fatal to the judgment. 

We might here terminate our examination of the case; but as 
it will doubtless be tried again, — and the record presents several 
other points to which our attention has been directed,' — we deem 
it proper to express our views upon such of them as seem to be 
material. 

While a special contract remains executory the plaintiff must 
sue upon it. When it has been fully executed according to its 
terms, and nothing remains to be done but the payment of the 
price, he may sue on the contract, or in indebitatus assumpsit, and 
rely upon the common counts. In either case the contract will 
determine the rights of the parties. 

When he has been guilty of fraud, or has wilfully abandoned 
the work, leaving it unfinished, he cannot recover in any form of 
action. Where he has in good faith fulfilled, but not in the 
manner or not within the time prescribed by the contract, and the 
other party has sanctioned or accepted the work, he may recover 
upon the common counts in indebitatus assumpsit. 

He must produce the contract upon the trial, and it will be 
applied as far as it can be traced; but if, by the fault of the 
defendant, the cost of the work or materials has been increased, 
in so far, the jury will be warranted in departing from the con- 
tract prices. In such eases the defendant is entitled to recoup 
for the damages he may have sustained by the plaintiff's devia- 
tions from the contract, not induced by himself, both as to the 
manner and time of the performance. 

There is great conflict and confusion in the authorities upon 
this subject. The pfopositions we have laid down are reasonable 
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and just, and they are sustained by a preponderance of the best 
considered adjudications. Cutter v. Powell, 2 Smith's Leading 
Cases, 1, and notes; Chitty on Contracts, 612, and notes. 

Judgment reversed, and the cause remanded for further pro- 
ceedings in conformity with this opinion. 



§ 2. BsceptioiiB. 

(i.) Legal impossibility. 

COEDES V. MILLER. 
39 MICHIGAN, 681.— 1878. 

Assumpsit on covenant in a lease. Defendant brings error. 

CooLEY, J. Miller, on the fourth day of October, 1872, rented 
of Cordes, for the term of ten years, a wooden building in Grand 
Eapids, at a specified annual rent. The lease contained a cov- 
enant on the part of Cordes that " if said building burns down 
during this lease, said Cordes agrees to rebuild the same in a suit- 
able time, for said Miller." Miller went into possession and 
occupied the building for a restaurant and saloon until May 26, 
1874, when it was destroyed by fire. Within a week Miller 
notified Cordes to rebuild, and some preparation to do so would 
appear to have been made by the removal of the debris of the 
fire. June 16, 1874, the common council of Grand Eapids passed 
an ordinance prohibiting the erection of wooden buildings within 
certain limits which embraced the site where the burned building 
had stood. Cordes afterwards went on and prepared plans and 
specifications for a larger brick building, and contracted for 
putting it up. Miller declined to examine the plans or to say 
anything about them, but in substance he said that when the 
building was completed he would move into it. It was completed 
in November, and in December Miller moved into a part of it, 
which was considered by the parties as being equivalent to the 
old building. Complaining then that the new building was not 
put up in a suitable time, he brought this suit on the covenant. 

The principal question in the case is whether such a suit can 
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be maintained. No question is made of the validity of the city 
ordinance, and it is urged on behalf of the lessor that as the 
putting up of such a structure as was originally leased was 
thereby rendered impossible, the covenant was discharged. Brady 
V. Insurance Co., 11 Mich. 425. On the other hand, it is argued 
that rebuilding is not impossible; it is only rebuilding of a 
specified material that is forbidden; and that Cordes, when he 
rented his building and agreed to rebuild in case of fire, took 
upon himself all the risks of being compelled to make use, of 
some other material than wood, as much as he did the risk of the 
rise in the cost of materials. Some stress is also laid upon the 
fact that the lease did not mention the material of which the old 
building was constructed. The court below sustained the action. 

If this judgment is correct, then Cordes had placed himself 
under legal obligation not only to put up a new building of some 
more substantial material than wood, no matter how much greater 
might be the cost, and to turn it over to Miller for the term at 
the same rent, no matter how much more the occupation might 
be worth. Moreover, he would be obliged to reproduce the old 
building, as near as the change in material -would permit, and, 
could not compel his lessee to accept a building differently 
planned, subdivided, and arranged, even though it might be, 
better and at least equally convenient. In other words, in the 
enforced change of material Cordes could not consult his own 
interest in making such modifications as the change would be 
likely to render important and desirable, but would be tied down 
to the plan and arrangement of a building which it might be well 
enough to reproduce in the old material, but which would never 
be chosen if the material were to be brick, stone, or iron. 

We cannot think this the fair construction of the lease.- 
Cordes covenanted to rebuild, if destroyed by fire, the building 
he leased; but did not covenant that if not allowed to rebuild 
that, he would put up another on the same plan, of more sub- 
stantial and presumably more costly material. Had the exact 
contingency which has since happened been in the minds of the 
parties at the time, it is scarcely conceivable that the lessor would, 
have consented^ to put up a brick building in place of the one 
Ijeased, and .to receive for it the same rent the wood building 
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brought him, when its probable rental value ■would be consider- 
ably greater, and its cost presumably more. 

Had this been an agreement by a builder to rebuild the old 
building, it would scarcely be urged that the covenant would bind 
him to erect a new one differing from it so radically as would a 
brick or a stone structure from one of wood. Had Cordes been 
selling this land to Miller with a similar agreement respecting 
the building, it would be equally plain that the change in the law 
could not work a change in his contract so seriously increasing 
his responsibility. But in principle the cases suggested would 
not differ from this in the least. Cordes undertook for something 
which by a change in the law has become illegal ; and his cov- 
enant has thereby been discharged. 

In this case Cordes prepared accommodations for Miller which 
the latter has accepted and now occupies. But they were differ- 
ent from the old, and Miller could not have been compelled to 
accept them. The arrangement was therefore one outside the 
lease, — not one in compliance with its terms. Probably the 
Course of the parties has in effect been equivalent to an offer on 
one side and an acceptance on the other of the new quarters in 
place of the old and under the old lease; but no question con- 
cerning that arrangement arises here. 

The judgment must be reversed, and judgment entered for 
Cordes with costs of both courts. 

The other justices concurred.^ 



HUGHES V. WAMSUTTA MILLS, 
11 ALLEN (Mass.), 201. — 1865. 

Contract for work. Verdict for plaintiff. 

Plaintiff agreed that if he left without giving two weeks' notice 
he should receive nothing for- wages due. He was arrested and 
convicted of a crime and sentenced to jail. The damage to 
defendant from want of notice was greater than the wages due. 

BiGELOw, C. J. The question at issue between the parties to 
this suit depends entirely on the construction of the contract 
1 See also Jamieson v. Indiana Nat. Gas Co., 128 Ind. 555. 
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under whicli tte plaintiff was employed. This, we think, is 
misapprehended by the counsel for the defendants. The inter- 
pretation which he seeks to put on the stipulation that the 
plaintiff was to receive no wages if he left the defendants' service 
without giving two weeks' previous notice of his intention so to 
do, is inconsistent with the terms of the stipulation, and too 
narrow to be a fair or reasonable exposition of the intention of 
the parties. The stipulation clearly had reference only to a 
voluntary abandonment of the defendants' employment, and not 
one caused vi majore, whether by the visitation of God or other 
controlling circumstances. Clearly the abandonment must have 
been such that the plaintiff could have foreseen it; he could give 
notice only of such departure as he could anticipate, and the 
stipulation that he was to have the privilege of leaving after 
giving two weeks' notice without forfeiting his wages implied 
that the forfeiture was to take place only when it would be 
within his power to give the requisite notice. It certainly cannot 
be contended that the stipulation was absolute; that he was to 
receive no wages in case of leaving without notice, whatever may 
have been the cause of his abandonment of the service. It is 
settled that absence from sickness or other visitation of God 
would not work a forfeiture of wages under such a contract. 
Fuller V. Brown, 11 Met. 440. Pari ratione, any abandonment 
caused by unforeseen circumstances or events, and which at the 
time of their occurrence the person employed could not control or 
prevent from operating to terminate his employment, ought not 
to operate to cause a forfeiture of wages. 

It may be said that in the case at bar the commission of the 
offense for which the plaintiff was arrested was his voluntary act, 
and that the consequences which followed after it and led to his 
compulsory departure from the defendants' service are therefore 
to be regarded as bringing this case within the category of a 
voluntary abandonment of his employment. But the difficulty 
with this argument is, that it confounds remote with proximate 
causes. The same argument might be used in case of inability 
to continue in service occasioned by sickness or severe bodily 
injury. It might be shown in such a case that some voluntary 
act of imprudence or carelessness led directly to the physical 
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consequences which disabled a party from continuing liis service 
under a contract. The true and reasonable rule of interpretation 
to be applied to such contracts is this: To work a forfeiture of 
wages, the abandonment of the employer's service must be the 
direct, voluntary act, or the natural and necessary consequence 
of some voluntary act of the person employed, or the result of 
some act committed by him with a design to terminate the con- 
tract or employment, or render its further prosecution impossible. 
But a forfeiture of wages is not incurred where the abandonment 
is immediately caused by acts or occurrences not foreseen or 
anticipated, over which the person employed had no control, and 
the natural and necessary consequence of which was not to cause 
the termination of the employment of a party under a contract 
for services or labor. 

It results from these views that the plaintiff has not forfeited 
his wages by any breach of his contract, and that he is entitled 
to recover the full amount due to him for services, without any 
deduction for damages alleged to have been suffered by the 
defendants in consequence of his sudden departure from their 

employment. 

Judgment on the verdict. 



(ii.) Destruction of subject matter. 
DEXTER V. NOETON et al. 

47 NEW YORK, 62. — 1871. 

Appeal from a judgment entered upon an order of the General 
Term of the Supreme Court in the first judicial district, overrul- 
ing plaintiff's exceptions, and directing judgment dismissing the 
complaint, in accordance with ruling of the court at circuit. 

This action is brought to recover damages for a breach of a 
contract to sell and deliver cotton. Defendants, on the 5th day 
of October, 1865, at the city of New York, agreed to sell and 
deliver to the plaintiff 607 bales of cotton, bearing certain marks 
and numbers, specified in the contract, at the price of forty-nine 
cents per pound, and fourteen bales, bearing marks and numbers, 
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specified in the written contract, at tlie price of forty-three 
cents per pound, the cotton to be paid for on delivery'. Defend- 
ants delivered to the plaintiff 460 bales of the said cotton, the 
remaining 161 bales were accidentally destroyed by fire without 
fault or negligence of the defendants. Cotton rose in value after 
the sale, and plaintiff claimed to recover the increase on the 161 
bales. The court dismissed the complaint, upon the ground that 
a fulfillment of the contract by the sellers had become impossible 
by the destruction, without their fault, of the subject matter of 
the sale, and they were, therefore, excused from the obligation to 
perform their agreement. Plaintiff excepted. 

Church, C. J. The contract was for the sale and delivery of 
specific articles of personal property. Each bale sold was 
designated by a particular mark, and there is nothing in the 
case to show that these marks were used merely to distinguish 
the general kind or quality of the article, but they seem to have 
been used to describe the particular bales of cotton then in 
possession of the defendant. Nor does it appear that there were 
other bales of cotton in the market of the same kind, and marked 
in the same way. The plaintiff would not have been obliged to 
accept any other cotton than the bales specified in the bought note. 

The contract was executory, and various things remained to be 
done to the 161 bales in question by the sellers before delivery. 
The title, therefore, did not pass to the vendee, but remained in 
the vendor. Joyce v. Adams, 8 IST. Y. 291. 

This action was brought by the purchaser against the vendor 
to recover damages for the non-delivery of the cotton, and the 
important and only question in the case is, whether upon an 
agreement for the sale and delivery of specific articles of personal 
property, under circumstances where the title to the property 
does not vest in the vendee, and the property is destroyed by an 
accidental fire before delivery without the fault of the seller, the 
latter is liable upon the contract for damages sustained by the 
purchaser. 

The general rule on this subject is well established, that where 
the performance of a duty or charge created by law is prevented 
by inevitable accident without the fault of the party he will be 
excused, but where a person absolutely contracts to do a certain' 
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thing not impossible or unlawful at the time, he will not be 
excused from the obligations of the contract unless the perform- 
ance is made unlawful, or is prevented by the other party. 

Neither inevitable accident, nor even those events denominated 
acts of God will excuse him, and the reason given is that he 
might have provided against them by his contract. Paradine v. 
Jane, Aleyn, 27; Harmony v. Bingham, 12 N. Y. 99; Tompkins 
V. Dudley, 25 N. Y. 272. 

But there are a variety of cases where the courts have implied 
a condition in the contract itself, the effect of which was to 
relieve the party when the performance had, without his fault, 
become impossible ; and the apparent confusion in the authorities 
has grown out of the difficulty in determining in a given case 
whether the implication of a condition should be applied or not, 
and also in some cases in placing the decision upon a wrong 
basis. The relief afforded to the party in the cases referred to 
is not based upon exceptions to the general rule, but upon the 
construction of the contract. 

For instance, in the case of an absolute promise to marry, the 
death of either party discharges the contract, because it is 
inferred or presumed that the contract was made upon the 
condition that both parties should live. 

So of a contract made by a painter to paint a picture, or an 
author to compose a work, or an apprentice to serve his master a 
specified number of years, or in any contract for personal services 
dependent upon the life of the individual making it, the contract 
is discharged upon the death of the party, in accordance with the 
condition of continued existence, raised by implication. 2 Smith's 
Leading Gases, 50. 

The same rule has been laid down as to property: "As if A 
agrees to sell and deliver his horse Eclipse to B on a fixed future 
day, and the horse die in the interval, the obligation is at an 
end." Benjamin on Sales, 424. In replevin for a horse, and 
judgment of retorno habendo, the death of the horse was held a 
good plea in an action upon the bond. 12 Wend. 689. In Taylor 
V. Caldwell (113 E. C. L. E. 824) A agreed with B to give him the 
use of a music hall on specified days, for the purpose of holding, 
concerts, and before the time arrived the building was accidentally 



652 DISCHARGE OF CONTRACT. [Part V. 

burned; held, that both parties were discharged from the con- 
tract. Blackburn, J., at the close of his opinion, lays down the 
rule as follows : " The principle seems to us to be, that in con- 
tracts in which the performance depends on the continued exist- 
ence of a given person or thing, a condition is implied that the 
impossibility of performance, arising from the perishing of the 
person or thing, shall excuse the performance." And the reason 
given for the rule is, "because from the nature of the contract, 
it is apparent that the parties contracted on the basis of the con- 
tinued existence of the particular person or thing." 

In School District No. 1 v. Dauchy (25 Conn. 530) the defendant 
had agreed to build a school-house by the first of May, and had it 
nearly completed on the twenty-seventh of April, when it was 
struck by lightning and burned; and it was held, that he was 
liable in damages for the non-performance of the contract. But 
the court, while enforcing that general rule in a case of evident 
hardship, recognizes the rule of an implied condition in case of 
the destruction of the specific subject matter of the contract; 
and this is the rule of the civil law. Pothier on Contracts and 
Sale, art. 4, § 1, p. 31. 

We were referred to no authority against this rule. But the 
learned counsel for the appellant, in his very able and forcible 
argument, insisted that the general rule should be applied in this 
case. While it is difficult to trace a clear distinction between 
this case and those where no condition has been implied, the 
tendency of the authorities, so far as they go, recognizes such a 
distinction, and it is based upon the presumption that the parties 
contemplated the continued existence of the subject matter of the 
contract. 

The circumstances of this case are favorable to the plaintiff. 
The property was merchandise sold in the market. The defend- 
ant could, and from the usual course of business, we may infer, 
did protect himself by insurance; but in establishing rules of 
liability in commercial transactions, it is far more important that 
they should be uniform and certain than it is to work out equity 
in a given case. There is no hardship in placing the parties 
(especially the buyer) in the position they were in before the 
contract was made. The buyer can only lose the profits of the 
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purchase; the seller may lose the ■whole contract price, and if 
his liability for non-delivery should be established, the enhanced 
value of the property. After considerable reflection, I am of the 
opinion that the rule here indicated of an implied condition in 
case of the destruction of the property bargained, without fault 
of the party, -will operate to carry out the intention of the 
parties under most circumstances, and will be more just than the 
contrary rule. The buyer can of course always protect himself 
against the elTect of the implied condition, by a provision in the 
contract that the property shall be at the risk of the seller. 

Upon the grounds upon which this rule is based of an implied 
condition, it can make no difference whether the property was 
destroyed by an inevitable accident, or by an act of God, the condi- 
tion being that the property shall continue to exist. If we were 
creating an exception to the general rule of liability, there would 
be force in the considerations urged upon the argument, to limit 
the exception to cases where the property was destroyed by the 
act of God, upon grounds of public policy, but they are not mate- 
rial in adopting a rule for the construction of the contract so as 
to imply a condition that the property was to continue in exist- 
ence. It can make no difference how it was destroyed, so long 
as the party was not in any degree in fault. The minds of the 
parties are presumed to have contemplated the possible destruc- 
tion of the property, and not the manner of its destruction; and 
the supposed temptation and facility of the seller to destroy the 
property himself, cannot legitimately operate to affect the prin- 
ciple involved. 

The judgment must be affirmed. 

Allen, Grover, and Eapallo, J J., concur; Peckham and 
FoLGEE, JJ.. dissent. 

Judgment affirmed.* 

1 See also Stewart v. Stone, 127 N. Y. 500. "Where plaintifi has contracted 
to do something on a chattel or building which is destroyed after part per- 
formance, he may recover for the part performed. Cleary v. Sohier, 120 
Mass. 210. In Mblo v. Binsse (Ji Abb. App. Dec. 375) this is put on the 
ground that defendant impliedly contracts to keep the chattel or building in 
existence. 
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WILMINGTON TEANSPORTATION CO. v. O'NEIL 

98 CALIFORNIA, 1. — 1893. 

Action on contract. Defense, impossibility of performance. 
Judgment for plaintiff. Defendant appeals. 

Defendant chartered plaintiff's boat, covenanting to return the 
same in good condition, and should it " be lost or damaged to the 
extent that it cannot be put in the same good condition as when 
received ... to pay . . . the sum of $3600" for the same. 
The boat was lost in a storm without negligence on the part of 
defendant. 

Van Clief, C. . . . The defendant appeals from the judg- 
ment and contends : 1. That the answer raised a material issue 
as to whether the lighter was lost by inevitable accident; 2. That 
the sum to be paid (f 3500) in case the lighter should be lost or 
damaged, etc., was not intended to be fixed or liquidated damages, 
and that such intention does not appear from the agreement 
properly construed; and 3. That if the sum of $3500 was in- 
tended as liquidated damages, the agreement, to that extent, is 
made void by sections 1670 and 1671 of the Civil Code. 

I think the first point cannot be sustained by the authorities. 
The defendant expressly promised to pay in case the lighter 
should be lost, without any provision or qualification in the con- 
tract as to the manner or cause of such loss. Where a party has 
expressly undertaken, without any qualification, to do anything 
not naturally or necessarily impossible under all circumstances, 
and does not do it, he must make compensation in damages, 
though the performance was rendered impracticable, or even 
impossible, by some unforeseen cause over which he had no 
control, but against which he might have provided in his con- 
tract. Wharton on Contracts, §§ 311, 314, and authorities there 
cited, particularly School District v. Dauchy, 25 Conn. 530; 68 
Am. Dec. 371; Harmony v. Bingham, 12 N. Y. 99; 62 Am. Dec. 
142; Tompkins v. Dudley, 25 N. Y. 272; 82 Am. Dec. 349. It is 
to be observed, however, that the contract here is not merely to 
return, or to redeliver the lighter to plaintiff, but also to pay 
$3500 in case the lighter should -be lost; and that there is no 
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pretense that such payment has been rendered impossible or 
ifeipracticable by any cause; so that the alleged casus can apply 
only to the promise to redeliver the lighter, while the action is 
based solely upon the alleged breach of the promise to pay in 
case the lighter should be lost. 

If I am not mistaken in this view of the nature of the case, the 
issue as to the cause of the loss is wholly immaterial. The 
possibility of a loss was foreseen and provided for in the agree- 
ment, whereby the defendant unqualifiedly obligated himself to 
pay in the event of a loss from any cause; and the only qualifi- 
cation or limitation of this obligation by the law is that it would 
not bind the defendant in case the loss had been caused by the 
culpable negligence or other wrongful act of the plaintiff, of 
which there is no pretense. 

[On the second and third points the court decides in favor of 
the defendant.] 

I therefore conclude that the judgment should be reversed and 
the cause remanded for a new trial, with leave to the parties to 
amend their pleadings if so advised. 

For the reasons given in the foregoing opinion the judgment is 
reversed and the cause remanded for a new trial, with leave to 
the parties to amend their pleadings if so advised. 



(iii.) Death or disability of a party in contract for personal service. 
SPALDING et al. v. EOSA et al. 

71 NEW YORK, 40. — 1877. 

Appeal from judgment of the General Term of the Supreme 
Court, in the third judicial department, in favor of defendants, 
entered upon an order overruling exceptions and directing a 
judgment upon an order on trial dismissing plaintiffs' complaint. 

This action was brought by plaintiffs, who were the owners 
and managers of the Olympic Theater, in St. Louis, to recover 
damages for an alleged breach of contract by defendants. By 
the contract, defendants agreed to furnish the "Wachtel Opera 
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Troupe," to give four performances per week at plaintiffs' theater 
for two weeks, commencing the 26th or 27th February, ISZa", 
plaintiffs to receive twenty per cent of the gross receipts, up to 
$1800 per week, and defendants the balance. Prior to the time 
specified in the contract, Wachtel, who was the chief singer and 
attraction, and who gave the name to the troupe, was taken sick, 
and at the time was unable to sing. Defendants in consequence 
did not furnish the troupe at the time specified. 

The court at the close of the evidence directed a dismissal of 
the complaint, to which plaintiffs' counsel duly excepted. Excep- 
tions were ordered to be heard at first instance at General Term. 

Allen, J. The contract of the defendants was for four per- 
formances per week for two weeks, commencing on the 26th or 
27th of February, 1872, by the "Wachtel Opera Troupe," at the 
plaintiffs' theater in St. Louis. 

The " Wachtel Opera Troupe " was well known by its name as 
the company at the time of making the contract, performing in 
operas, under temporary engagements, at the principal theaters 
and opera-houses in the larger cities of the United States, and 
composed of Wachtel as the leader and chief attraction, and from 
whom the company took its name, and those associated with him 
in different capacities, and taking the different parts in the 
operatic exhibitions for which they were engaged. The proof of 
the fact that there was a troupe or company known by that name, 
was competent, as showing what particular company was in the 
minds of the contracting parties, and intended, by the terms 
used, and as there was no controversy upon this subject, and no 
ambiguity arising out of the extrinsic evidence, there was no 
question of fact for the jury. 

Wachtel had acquired a reputation in this country, as well as 
in Europe, as a tenor singer of superior excellence ; and, in the 
language of the witnesses, had made a "xiecided hit" in his pro- 
fessional performances here. It was his name and capabilities 
that gave character to the company, and constituted its chief 
attraction to connoisseurs and lovers of music, filling the houses 
in which he appeared. His connection with the company was the 
inducement to the plaintiffs to enter into the contract, and give 
the troupe eighty per centum of the gross receipts of the houses. 
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one-half of which went to Wachtel.* Both the plaintiffs testified 
that it was Wachtel's popularity and capabilities as a singer 
upon which they relied to fill their theater and reimburse them- 
selves for their expenses and make a profit. The appearance of 
"Wachtel in the operas was the principal thing contracted for, and 
the presence of the others of the company was but incidental to 
the employment and appearance of the "famous German tenor." 
The place of any other member of the company could have been 
supplied, but not so of Wachtel. His presence was of the essence 
of the contract, and his part in the performances could not be 
performed by a deputy or any substitute. The plaintiffs would 
not have been bound to accept, and would not have accepted the 
services of the troupe under the contract without Wachtel; it 
would not have been the "Wachtel Opera Troupe^' contracted for 
without him. 

There is no dispute as to the facts. The only question is one 
of law, as to the effect of the sickness, and consequent inability 
of Wachtel to fulfill the engagement, upon the obligations of the 
defendants. So far as this question is concerned, it must be 
treated as if the contract was for the performance by Wachtel 
alone; as if he was the sole performer contracted for. This 
follows from the conceded fact that his presence was indispen- 
sable to the performance of the services agreed to be rendered by 
the entire company. In this view of the case, the legal question 
is very easy of solution, and can receive but one answer. The 
sickness and inability of Wachtel occurring without the fault of 
the defendants, constitutes a valid excuse for the non-performance 
of the contract. Contracts of this character, for the personal 
services, whether of the contracting party or of a third person, 
requiring skill, and which can only be performed by the particu- 
lar individual named, are not, in their nature, of absolute obliga- 
tion under all circumstances. Both parties must be supposed to 
contemplate the continuance of the ability of the person whose 
skilled services are the subject of the contract, as one of the con- 
ditions of the contract. Contracts for personal services are sub- 
ject to this implied condition, that the person shall be able at 
the time appointed to perform them ; and if he dies, or without 
fault on the part of the covenantor becomes disabled, the obliga- 
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tion to perform is extinguisned. This is so well settled by 
authority that it is unnecessary to do more than refer to a few of 
the authorities directly in point. People v. Manning, 8 Cow. 
297; Jones V. Judd, 4 N.Y. 4H; Olarlc v. Gilbert, 26 N. Y. 279; 
Wolfe V. Hoioes, 24 Barb. 174, 666; 20 N. Y. 197; Gray v. Murray, 
3 Johns. Ch. E. 167; Robinson v. Davison, L. E. 6 Excheq. 269; 
Boast V. Firth, Id. ; 4 Com. Pleas, 1. The same principle was 
applied in Dexter v. Norton (47 N. Y. 62) and for the same rea- 
sons, to a contract for the delivery of a quantity of specified cotton 
destroyed by fire, without the fault of the vendor, intermediate 
the time of making the executory contract of sale and the time 
for the delivery. 

The judgment must be affirmed. All concur, except Folger, 

J., absent. 

Judgment affirmed.' 

1 See also Lacy v. Oetman, 119 N. Y. 109 ; Parker v. Macomher, 17 R. I. 
674 ; Dickinson v. Calahan's Adm'rs, 19 Pa. St. 227, ante, p. 479. 

Note. Wilful abandonment of contract prevents recovery for benefits 
already conferred by party in default, and renders him liable to respond in 
damages for the breach. .Stark v. Parker, 2 Pick. 267 ; Lawrence v. Miller, 
86 N. Y. 131. Contra : Britton v. Turner, 6 N. H. 481. But where full per- 
formance by plaintiff is impossible he may recover for benefits conferred. 
Wolfe V. Howes, 20 N. Y. 197 ; Oreen v. Gilbert, 21 Wis. 395 ; Manhattan 
Life Ins. Co. v. Buck, 93 U. S. 24. For recovery for benefits conferred upon 
abandonment of illegal contract, see Duval v. Wellman, ante, p. 402 ; Ber' 
nard v. Taylor, ante, p. 407. 
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CHAPTER V. 

DISCHARGE OF CONTRACT BY OPERATION OF LAW. 
§ 1. Merger. 

CLIFTON V. JACKSON IRON CO. 

74 MICHIGAN, 183.— 1889. 

Trespass. Defendant brings error. 

Campbell, J. Plaintiff sued defendant for trespass in cutting 
his timber in the winter of 1885-6. The defense set up was that 
the timber, though on plaintiff's land, belonged to defendant. 
This claim was based on the fact that on September 22, 1877, a 
little more than eight years before the trespass, defendant made 
a contract to sell the land trespassed on to plaintiff, but with this 
reservation : 

"Reserving to itsdlf, its assigns and corporate successors, the owner- 
ship of pine, butternut, hemlock, beech, maple, birch, iron-wood, or other 
timber suitable for sawing into lumber, or for making into fire-wood or 
charcoal, now on said tract of laud, and also the right to cut and remove 
any or all of said timber, at its option, at any time withiu teu years from 
and after the date of these presents." 

There were some unimportant provisions, also, not now mate- 
rial. Plaintiff showed that on November 4, 1885, the defendant 
conveyed to him the land in question by full warranty deed, and 
with no exceptions or reservations whatever. The testimony of 
defendant's agent, who cut the land, tended to prove that when 
the cutting was done the defendant's manager did not dispute 
plaintiff's title, but gave the agent to understand that it belonged 
to plaintiff, but that some arrangement would be made about it; 
that plaintiff was then absent, and there was no conversation with 
him or his wife on the subject. The bill of exceptions certifies 
that no other evidence was given concerning the right to cut 
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timber. Upon these facts the court held that the deed conveyed 
the right in the timber to plaintifP, and that he owned it. 

Had no deed been made, it is agreed that the reservation would 
have prevailed. But a previous contract cannot contradict or 
control the operation of a deed. It was competent for defendant 
to relinquish any contract reservation, and a deed which grants 
and warrants without any reservation has that effect. We do not 
hold that if the deed were so made by some mistake within the 
cognizance of equity the mistake might not be corrected. Neither 
need we consider whether, after such a deed, there might not be 
such dealings as to render such timber-cutting lawful, by license, 
express or implied. In this case there was no testimony tending 
to show that the deed was not supposed and intended to close up 
all the rights of the parties. 

The judgment must be affirmed. 



§ 2. Alteration or loss of a -written instrument. 
SMITH V. MACE. 

44 NEW HAMPSHIRE, 553. — 1863. 

Assumpsit to recover a balance due on the sale of lands. Ver- 
dict for plaintiff. 

Defendants gave plaintiff two notes for $300 and $400, which 
they alleged had been altered by inserting the word " annually " 
after the rate of interest. The court charged that if the word 
" annually " was wrongfully and fraudulently inserted, the notes 
would be void, but the debt would not be paid and the plaintiff 
might recover. 

Bellows, J. The principal question in this case arises upon 
the instructions to the jury, that although the notes given for the 
price of the land would be rendered void by fraudulent altera- 
tion, yet the debt would still remain, and the plaintiff might 
recover upon the general count. 

The ground taken by the plaintiff is, that the notes were not 
payment of the price, unless so agreed by the parties, and that 
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upon the production of the notes at the trial, or proof of their 
loss or destruction, the plaintiff might recover upon the original 
consideration. Assuming that the notes were to be regarded 
strictly as collateral security, the position of the plaintiff might, 
perhaps, be tenable ; but we think they are not to be so regarded, 
but rather as payment, upon condition that the notes are produc- 
tive at maturity; and in the meantime suspending the vendor's 
right of action ; therefore in case the notes of a third person are 
received for the price of the property sold, the vendor is bound to 
use due diligence to charge such third person, or his laches will 
operate to discharge the original contract; and the fact that no 
recovery can be had without producing or accounting for the note 
received, is inconsistent with the position that it is held in such 
cases strictly as collateral security. So also the discharge of the 
notes by a release would discharge also the original contract; and 
we think that the same effect would be produced by such a 
fraudulent alteration of the notes by the vendor as would render 
them void. 

In the case of such an alteration the policj' of the law makes 
the note wholly void, upon the ground stated in Master v. Miller 
(4 D. & E. 345), that " a man shall not take the chance of com- 
mitting a fraud, and, when the fraud is detected, recover on the 
instrument as originally made." This sound and salutary prin- 
ciple, based as it is upon high moral considerations, and long and 
well established in both the English and American courts, would 
be rendered entirely inert in respect to the original promisee, if, 
when detected in the fraudulent alteration of the written promise, 
he might recover, upon a promise implied by law, the amount of 
the original obligation. It would in fact be changed into a mere 
technical objection to the form of the action, which is utterly 
inconsistent with the policy which dictated it. 

These views are fully sustained by the well considered ease of 
Martendale v. Follet (1 N. H. 95), which is often cited, and, so 
far as we have observed, never questioned. The same doctrine 
is fully recognized in Wheelock v. Freeman, 13 Pick. 165. In 
both these cases notes were given for the price of property sold, 
and payable, the former in merchantable neat stock, and the 
latter in stock in one year, or money in two. In both the altera- 
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tions affected the mode of payment, and in both it was decided 
that no recovery could be had upon the original consideration. 

In Arrison v. Harmstead (2 Penn. St. 191) there was a deed of 
land, reserving rent, and after the delivery, it being in the hands 
of the scrivener, it was altered by the grantor; held, in an action 
for the rent, with counts for use and occupation, etc., that the 
plaintiff could not recover, either on the deed or for use and 
occupation; for, although the land passed by the deed, the estate 
of the grantor was destroyed, as a penalty for the fraud in mak- 
ing the alteration. The case is well considered, and the court 
say: "If a bond, note, or other instrument for the payment of 
money be altered, and thereby avoided by the obligor, it has 
never been suffered, or even attempted to recover on the original 
contract; as, for example, for money lent. It is a mistake to 
suppose the evidence of title only is avoided. The whole contract 
becomes void, and it is held, as a principle of policy, that the 
fraudulent party may lose, but can gain nothing by his fraud." 
See also Miller v. Oilleland, 19 Penn. St. 119. 

In White v. Hass (32 Ala. 430) it is laid down that although 
a promissory note, not under seal, may not be a merger of the 
contract for which it was given, yet the payee cannot recover on 
the original consideration, when his recovery on the note is 
defeated by proof of material alteration by him, without the 
assent of the maker, which renders the note void. The court 
say, " as the note was at first valid, there can be 'no recovery on 
the contract unless the note still continues valid, and is produced 
in evidence, or proved to have been lost by time or accident; and 
to allow the payee, after he had designedly made a material 
alteration in the note, without the assent of the maker, to recover 
upon the contract for which the note was given, would be to 
depart from the sound and just principle that no one shall be 
permitted to take the chance of committing a fraud without run- 
ning any risk by the event, when it is detected." 

In Wliitmer v. Frye (10 Mo. 348) it was held, that where a 
party by his own act alters an instrument, so that it cannot be 
the foundation of any legal remedy, he will not be permitted to 
prove the covenant, or promise contained in it, by any other 
evidence; and that this principle will prevent a resort to the 
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common counts in order to sustain the plaintiff's right of 
recovery. This case is cited by counsel in White v. Hass (32 
Ala. 430) and was a case of a sealed instrument, but no stress 
was put upon that. See also 1 Oreenl. Ev., § 568, and note 4; 
Newell V. Mayhen-y, 3 Leigh, 250; Mills v. Starr, 2 Bailey, 359, 
cited in 2 Smith's L. 0. (5th Am. ed.) 961. 

So it is held that where a note, given at the time when the 
liability occurs, is usurious, and therefore void by the New York 
law, no recovery can be had upon a general count for the sum 
justly due, for the whole transaction is infected; and yet the 
money justly due is good consideration for a subsequent express 
promise; but the law will raise no promise by implication. Rice 
V: Wellijig, 5 Wend. 596; Early v. Muhon, 19 Johns. 147; Ham- 
mond V. Hopping, 13 Wend. 505. 

In Blade v. Noland (12 Wend. 173) the suit was upon a note, 
destroyed or lost, and for the work and labor of which the note 
was given; and it was held that proof that the note was volun- 
tarily and deliberately burnt will not authorize the secondary 
proof of its contents, or entitle the plaintiff to resort to the 
original consideration. Clute v. Small. (17 Wend. 238) takes a 
distinction between an innocent alteration, though unauthorized, 
and a fraudulent alteration. The court, Cowen, J., says: "To 
allow a holder the privilege of destroying his note and thus 
bringing himself to the original consideration, would put it in 
his power to acquire an advantage by a wrongful suppression of 
testimony ; " and he says of Atkinson v. Haydon (2 Ad. & El. 628) 
that the question arose upon pleading, and for aught that appeared 
the alteration was made under an honest mistake of right, and he 
says perhaps this distinction should be adopted. 

To the point that although, technically speaking, such a note 
is not regarded as an extinguishment of an antecedent debt, yet 
is treated as payment* sub modo ; or a payment on condition that 
the note prove to be productive, are the cases of Angel v. Felton, 
8 Johns. 149; BurdicJc v. Oreen, 15 Johns. 247; Ward v. Evans, 
2 Ld. Raym. 928. ; 

To entitle the vendor, then, to maintain a suit on the original 
promise, or for money had and received, the note must be pro- 
duced and canceled at the trial, or otherwise accounted for; and 
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regularly it should appear that the note, when so produced, still 
continues valid, and not discharged or avoided. Such is the 
doctrine distinctly of Martendale v. Follet, and also of White v. 
Hass, 32 Ala. 430. If fraudulently altered by the vendor its 
identity is destroyed, and he shall not be permitted to explain 
it by showing his own turpitude. The vendor therefore has lost 
thfe power to produce the note; and by his own fraudulent act 
designed to injure the vendee or debtor; and he cannot, consist- 
ently with sound public policy, be permitted to recover on the 
original consideration, and thus, by merely changing the form of 
action, avoid the consequences of his crime. The rule which 
seeks to punish the offender by destroying the claim which is thus 
tampered with, has no such formal or technical foundation, but 
stands upon the broad foundations of public policy, which treats 
such an act as a virtual discharge of the debt, as much as if it 
had been released. 

We are aware that it is laid down (in Chit, on Bills, 184), that 
in such cases the party may resort to the original promise, 
although it is said (on page 598) that where a party is discharged 
by the alteration of the bill, or the laches of the holder, the 
plaintiff cannot resort to the general counts. 

The authority upon which Mr. Chitty relies for the position 
that he cannot resort to the general counts is Atkinson v. Hay- 
don, 2 Ad. & El. 628; but it appears upon examination that a 
fraudulent alteration was not alleged in the pleading; furnishing 
ground for the distinction suggested by Gowen, J., in Clute v. 
Small (17 Wend. 238), before adverted to. The decision, more- 
over, was simply announced by the court, and no reasons for it 
assigned. On the other hand, in Powell v. Diuett (15 East, 29), it 
was held that a material alteration in a sale note avoids it, aud 
that no action could be maintained on the contract evidenced by it. 

Reference has also been made to the case of alterations of bills 
and notes without a new stamp, but it will be seen at once that 
this class of cases is not in point, inasmuch as the alteration is 
not fraudulent; but, although made with the consent of both 
parties, is rendered void by positive statute. 

The other exceptions are all overruled, but, for errors in the 
instructions adverted to, there must be 

A new trial. 
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CLOUGH V. SEAY et al. 

49 IOWA, 111.— 1878. 

Action on promissory note, and for foreclosure of a mortgage. 
Defense, alteration, by cutting off from the bottom the words "we 
will pay fifteen per cent interest in addition to the interest men- 
tioned in the above note." 

Day, J. . . . Appellants insist that the alteration of the 
note was fraudulent, and that, therefore, the plaintiff should not 
be permitted to recover upon the original consideration. The 
answer does not allege, nor does the court find, that the altera- 
tion was fraudulent. We have no statement that the abstract 
contains all the evidence, and hence we cannot review the findings 
of the court upon the facts. If, however, the abstract contains 
all the evidence, and the case were in condition to be tried de 
novo, we should feel impelled to find that the fact of alteration is 
not established by a preponderance of evidence. We are bound 
by the finding of the court that there was a material alteration, 
but we cannot go beyond that finding, and find the further fact 
that the alteration was fraudulent. 

Appellafots seem to insist, however, that the note embraces 
the contract of the parties, and supplies the place of any implied 
promise arising out of the borrowing of the money, and that the 
alteration of the note, however innocently made, deprives the plain- 
tiff of any right to recover upon the original consideration. We 
believe the better doctrine to be opposed to this view. In Krause 
V. Meyer (32 Iowa, 669) both parties conceded that if the altera- 
tion was innocently made the plaiiitiff might recover upon the 
consideration of the note. Because of this concession the point 
was not determined in that case. In Vogle et al. v. Ripper (34 
Illinois, 100), which was an action to foreclose a mortgage 
executed to secure notes which had been altered so as to draw ten 
instead of six per cent, the following language is employed : " In 
a court of equity a mortgage is regarded as an incident of the 
debt, and, where a mortgagee has released or discharged the debt 
by a fraudulent alteration or destruction of the written evidence 
of it, he ought not to be permitted to sustain a suit for its 
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recovery; but where the alteration was not fraudulent, although 
the identity of the instrument may be destroyed, we think it 
should not cancel the debt, of which the instrument was merely 
the evidence. If there was no attempt to defraud, there is no 
reason why a court should not assist the creditor so far as it can 
consistently." In this case there was a decree for the sum due, 
and foreclosure of the mortgage. See also Matteson v. Ellsworth, 
33 Wis. 488. In Parsons on Notes and Bills, Vol. 2, p. 572, 
respecting alterations of notes innocently made, it is said : " And 
though it is true that an avoided note destroyed innocently by a 
material alteration cannot even be the evidence of the original debt, 
it does not destroy the debt. The debt is still obligatory, and may 
be recovered by a suit on the original cause of action." The case 
of Wheelock v. Freeman (13 Pickering, 166), upon which appellants 
rely, was decided upon the ground that the alteration Was 
fraudulent. 

It is claimed that the court erred in decreeing the fore- 
closure of the mortgage, the note, which it was executed to secure, 
having been rendered void by a material alteration. We think 
this action of the court was right. See Vogle v. Ripper, 34 Illi- 
nois, 100; 8loan v. Rice, 41 Iowa, 465. 

* » » * * 

Affirmed.^ 



McEAVEN V. CEISLER. 

63 MISSISSIPPI, 542. — 1876. 
[Keported herein at p. 577.] 



BLADE V. NOLAND. 

12 WENDELL (N. Y.), 173. — 1834. 

Error from the Jefferson common pleas. 

Noland sued Blade in a justice's court, and declared on a note 
destroyed or lost, and for work and labor. The defendant pleaded 

1 Accord : Owen v. Hall, 70 Md. 97 ; Savings Bank v. Shaffer, 9 Neb. 1. 
Alteration by stranger does not invalidate instrument. Bigelow v. Stilphens, 
35 Vt. 521. 
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the general issue and gave notice of set-off. The plaintiff called 
a. witness, and proved by him that the defendant previous to 4th 
March, 1832, gave the plaintiff a note for $24.80, payable in three 
months, for wages due to him for work done for the defendant. 
The plaintiff himself was then sworn, to prove the loss of the 
note, and testified that he burnt it up the next morning after it 
was given. A witness called by the defendant also gave testi- 
mony tending to show that the note was burnt by the plaintiff on 
the day after it was given. There however was proof that the 
note was in existence subsequent to the day on which the plain- 
tiff alleged it was destroyed. There was also evidence of pay- 
ments by the defendant on account. The justice rendered 
judgment in favor of the plaintiff for $18, besides costs. The 
common pleas of Jefferson, on certiorari, affirmed the judgment 
of the justice. The defendant sued out a writ of error. 

Nelson, J. I concede the rule insisted on by the counsel for 
the plaintiff below, to the fullest extent, borne out by the 
authorities, and they are numerous ; and still am of opinion that 
the plaintiff did not give such proof of the loss of the note as to 
justify the secondary proof of its contents, or to entitle him to 
resort to the original consideration. If there had been satisfac- 
tory proof of the loss or destruction of the note, the omission to 
give a bond of indemnity under the statute (2 B. S. 406, §§ 75, 76) 
would not have interfered with the recovery; for the provision of 
the statute on this subject is limited to negotiable paper. There 
is no evidence that the note in question was negotiable, and it 
seems to be settled that the court will not presume a lost note to 
be negotiable. 10 Johns. B. 104; 3 Wendell, 344. 

The proof is, that the plaintiff deliberately and voluntarily 
destroyed the note before it fell due, and there is nothing in the 
case accounting for, or affording any explanation of the act, 
consistent with an honest or justifiable purpose. Such explana- 
tion the plaiiitiff was bound to give affirmatively, for it would be 
in violation of all the principles upon which inferior and secon- 
dary evidence is tolerated, to allow a party the benefit of it who has 
wilfully destroyed the higher and better testimony. The danger 
of this very abuse of a relaxation of the general rule greatly 
retarded its introduction into the law of evidence, and it was for 
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a long time confined to a few extreme cases, such as burning of 
houses, robbing, or some unavoidable accident. It was contended 
by Chancellor Lansing, in the case of Livingston v. Rogers (2 
Johns. Cas. 488), after an examination of all the leading cases on 
the subject, that secondary evidence was not admissible to prove 
the contents of a paper, where the original had been lost by the 
negligence or laches of the party or his attorney. He failed to 
convince the court of errors to adopt his views in a case where 
the negligence was not so great as to create suspicion of design. 
Further than this I could not consent to extend the rule. I have 
examined all the cases decided in this court, where this evidence 
has been admitted, and in all of them the original deed or writing 
was lost, or destroyed by time, mistake, or accident, or was in 
the hands of the adverse party. Where there was evidence of 
the actual destruction of it, the act was shown to have taken place 
under circumstances that repelled all inference of a fraudulent 
design. 2 Johns. Cas. 488; 2 Gaines, 363; 10 Johns. B. 374, 363; 
11 Id. 446; 8 Id. 149; 3 Cowen, 303; 8 Id. 77; 3 Wendell, 344; 
Peak's Ev. 972 (Am. ed.); 10 Go. 88, Leyfield's case; 3 T. R. 
151; 8 East, 288, 9; Gilb. Ev. 97. 

In Leyfield's case Lord Coke gives the obvious reasons why 
the deed or instrument in writing should be produced in court : 
1. To enable the court to give a right construction to it from the 
words; 2. To see that there are no material erasures or inter- 
lineations; 3. That any condition, limitation, or power of revoca- 
tion may be seen; for these reasons oyer is required in pleading 
a deed. But he says, in great and notorious extremities, as by 
casualty of fire, etc., if it shall appear to the judges that the 
paper is burnt, it may be proved by witnesses so as not to add 
affliction to affliction. 

The above is in brief the foundation of the rule in these cases 
of secondary proof of instruments in writing, and it has been 
much relaxed and extended in modern times from necessity, and 
to prevent a failure of justice ; yet I believe no case is to be found 
where, if a party has deliberately destroyed the higher evidence, 
without explanation showing affirmatively that the act was done 
with pure motives, and repelling every suspicion of a fraudulent 
design, that he has had the benefit of it. To extend it to such a 
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case would be to lose sight of all the reasons upon which the rule 
is founded, and to establish a dangerous precedent. We know of 
no honest purpose for which a party, without any mistake or 
misapprehension, would deliberately destroy the evidence of an 
existing debt; and we will not presume one. 

From the necessity and hardship of the case, courts have 
allowed the party to be a competent witness to prove the loss or 
destruction of papers; but it would be an unreasonable indul- 
gence, and a violence of the just maxim that no one shall take 
advantage of his own wrong, to permit this testimony where he 

has designedly destroyed it. ^ 

Judgment reversed.* 



§ 3. Discharge by bankruptcy. 

EEED V. PIERCE. 

36 MAINE, 455. — 1853. 

Action on covenants broken. Defense, discharge in bankruptcy. 

In 1833 defendant mortgaged land to A., and in 1835 con- 
veyed the land to plaintiff with covenants that it was free from 
incumbrances and that he would warrant and defend it against 
all lawful claims. In 1851 the mortgagee entered and took 
possession, to regain which plaintiif paid $1169.86 in discharge 
of the mortgage. Defendant introduced as a bar to the suit his 
discharge in bankruptcy dated in 1842, and the schedule of debts 
showing the amount then due on the mortgage to A. 

Appleton, J. The defendant conveyed to the plaintiff by 
deed of warranty, premises, which at the time were subject to 
mortgage, and has since received his discharge in bankruptcy. 
At the time of his application and discharge, the notes secured 
by mortgage were outstanding and no entry had been made by 
the mortgagee for the purpose of foreclosure. Subsequently the 
mortgage was foreclosed and the plaintiff was evicted by the 
paramount title of the mortgagee. This suit is brought on 
the several covenants of the defendant's deed, in bar to the main- 
tenance of which the defendant has pleaded his discharge. 
1 Cf. Steele v. Lord, 70 N. Y. 280. 
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The covenant against incumbrances was broken at the time of 
the conveyance. The damages to which the plaintiff was entitled 
were readily ascertainable. If he had paid the mortgage notes, 
the sum paid would have been the measure of damages. If the 
incumbrances had not been removed and there had been no action 
on the part of the mortgagee to enforce his mortgage, the plain- 
tiff's damages would have been nominal. To this covenant, as 
it was broken before the defendant's bankruptcy, and as the 
plaintiff might have proved his claim for its breach, the dis- 
charge is a bar. 

jphe several covenants in a deed of warranty are distinct; their 
breach arises at different times ; is established by proof of differ- 
ent facts, and damages thereof may be enforced by different suits 
and recompensed by different rules of assessment. It is obvious 
then that what may be a discharge of one is not necessarily that 
of another and distinct covenant. 

The breach of the other covenants was long after the discharge 
in bankruptcy. So far as the claims now in suit could have been 
proved and the plaintiff have received his dividends upon their 
proof, the discharge is a bar, and no farther. 

The defendant, to show that they might have been proved, 
relies on the sixth section of the Bankrupt Act, by which persons 
having uncertain and contingent demands are permitted to come 
in and prove such debts or claims. 

The meaning of the phrase "contingent demand," and the cor- 
responding expression in the English bankrupt law, " debt pay- 
able upon a contingency," has been definitely settled by repeated 
adjudications in this and in other States, as well as by the 
English courts. In Woodard v. Herbert (24 Maine, 360) the 
distinction between a contingent demand and a contingency 
whether there ever would be a demand, was recognized and 
adopted. "The contingent or uncertain demands provided for," 
says Shepley, J., "in the act of Congress, are the contingent 
demands, which were in existence as such, and in a condition 
that their value could be estimated at the time when the party 
was decreed a bankrupt." The same construction was reaffirmed 
in Ellis V. Sam, 28 Maine, 385, and in Dole v. Warren, 32 Maine, 
94. In Gross v. Gibson (8 Humph. 199) it was held that a dis- 
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charge in bankruptcy ■would not relieve one surety from the claim 
of another surety who had paid money for the principal after the 
decree. " At the time these defendants were declared bankrupts, " 
says Green, J., "the complainant had no debt or demand against 
them. The complainant had no demand that could be proved at 
the time the defendants were declared bankrupts. The possi- 
bility of the demand that now exists was incapable of valuation." 
It was decided in Caike v. Lewis (8 Barr. 493) that the liability 
of a principal to his guarantee was not discharged by bankruptcy. 
In Boor man v. Nash (9 B. & C. 145) the defendant, who had con- 
tracted for a certain quantity of oil to be delivered to him at a 
future day at a certain price, became bankrupt before the day. 
arrived and obtained his certificate. " The right of the plain- 
tiff," says Lord Tenterden, "to maintain this action, depends, 
upon the question whether he could or could not have proved his 
demand under the commission of bankrupt issued against the 
defendant. It appears to us impossible that he should so prove 
it; for at the time when the commission issued, it was uncertain 
not only what amount of damage, but whether any damage would 
be sustained." A similar decision was made in Woolley v. Smith, 
54 E. C. L. 610. 

In Thompson v. Thompson (2 Scott, 266) it was decided that 
the instalments of an annuity, for the payment of which a surety 
expressly covenanted in default of the grantor, are not provable 
under a fiat against the surety, when such instalments do not 
become due until after the bankruptcy of the surety. "Before 
the days of payment arrive," said Tindalj C. J., in delivering 
his opinion, "these instalments . are not only no debt, but can 
never become a debt from the surety, except in the event that 
the grantor of the annuity shall make default in such payments. 
The value of such a contingency it is impossible to calculate. 
Ex parte Davies, 1 Dea. 115; Toppin v. Field, 4 Ad. & El. N. S. 
387; Hinton v. Acraman, 2 Man., Gran. & Scott, 369. 

In the South Staffordshire Railway Co. v. Burnside (2 Eng. Law 
and Eq. 418) the holder of shares in a corporation, who became 
bankrupt, and received his certificate, was held not to be dis- 
charged from his liability for subsequent calls. 

In Hankin v. Bennett (14 Eng. Law and Eq. 403) the defendant 
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executed a bond, whereby he became liable as surety to pay the 
plaintiff such costs as the plaintiff should in due course of law be 
liable to pay in case a verdict should pass for certain defendants 
in an action of scire facias, in which the now plaintiff sued as a 
nominal party. "We think, however," says Martin, B., "this 
liability was not a debt at all within the meaning of the section. 
It was a contract to indemnify a nominal plaintiff whose name 
was used by a third person, against such costs as the plaintiff 
would become liable to pay if the defendants should obtain judg- 
ment in their favor. It seems to us impossible to corisider that 
this is a debt. It is a contingent liability, but not a contin- 
gent debt." 

The plaintiff could not have proved any claim for breach of the 
covenant, that the defendant would warrant and defend the 
premises against the lawful claims and demands of all persons, 
for it had not been broken. Whether there were any such claims 
and demands outstanding, and whether they embraced the whole 
or a part of the premises conveyed, was uncertain. If any such 
existed, their enforcement was dependent on the will of those 
having such claims. The plaintiff could not have presented any 
present claim or existing demand. The possibility that one 
might arise is not enough. In all sales of personal property the 
title of the vendee may be defeated by adverse and superior 
rights. In such sales there may be a breach of the implied 
warranty of title by subsequent eviction. The vendee of real or 
personal property, in the undisturbed enjoyment of his purchase 
and without any breach of the covenants, express or implied, of 
his vendor, can hardly be considered as having a contingent 
claim, because of the possibility that some unknown claimant 
may at some indefinitely remote period of time interpose a 
superior title, by means of which he may be deprived of the 
property purchased. If the unbroken covenants of a deed, or the 
possible breach of the implied warranty of title in sales of per- 
sonal property, were to be deemed claims within the statute, then 
every grantee or vendee might present his claim before the com- 
missioner, and the estate of the bankrupt would remain unadjusted 
till all possibility of a breach should be barred by the statute of 
limitations, for it could not before such time be known that they 
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might not arise. Such a position ■would be entirely at variance 
with the provision of section 10, which requires that all proceed- 
ings in bankruptcy shall be brought to a close within two years 
after the decree declaring the bankruptcy, if practicable, for it 
would lead to an indefinite postponement of the settlement of 
estates. It was adjudged in Bennett v. Bartlett (6 Cush. 226), in 
relation to personal property, that a discharge in bankruptcy was 
no bar to the creditor's right of action against the debtor, on the 
implied warranty of title, when the breach occurred after such 
discharge. The reasoning of the court in that case is equally 
applicable to the case at bar. 

The result is, that the discharge affords no defense, except as 
to the covenant against incumbrances, which alone could have 

been proved. 

Defendant defaulted.^ 

1 For constitutional limitations on discharge in bankruptcy see next 
chapter, pp. 674-686. 
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CHAPTER VI. 

IMPAIRMENT OF OBLIGATION OF CONTRACT BY STATUTE. 

" No State shall . . . pass any . . . law impairing the obligation of con- 
tracts."^ Constitution of the United States, art. I. sec. 10. Similar pro- 
visions are found in the constitutions of most of the States. See Stimson's 
Am. St. Law, § 393. 

§ 1. Statutes discharging the obligation of contracts. 

(t.) Discharge under bankruptcy statutes. 

a. As to antecedent debts. 
STUEGES V. CROWjSTINSHIELD. 

4 WHEATON (U. S.), 122. — 1819. 

Assumpsit against defendant as maker of two promissory notes, 
both dated at New York on March 22, 1811, and payable one on 
August 1, and one on August 16, 1811. Defense, discharge in 
bankruptcy under an act of the State of New York of April 3, 
1811. Demurrer to plea. The judges.at circuit were divided in 
opinion, and the cause was certified to the Supreme Court for 
decision. 

Mb. Chief Justice Marshall. . . . We proceed to the great 
question on which the cause must depend. Does the law of New 
York, which is pleaded in this case, impair the obligation of con- 
tracts, within the meaning of the Constitution of the United 
States? 

1 This provision does not bind the Congress o£ the United States. Legal 
Tender Cases, 12 Wall. 457 ; Juilliard v. Gj-eenman, 110 U. S. 421. An act 
of the Canadian Parliament impairing tlie obligation o£ contracts will be 
enforced in the courts of the United States. Canada Southern By. Co. v. 
Cfebhard, 109 U. S. 527. A judicial decision altering a construction fixed by 
a previous decision would seem to be within the prohibition as to antecedent 
contracts. Gelpcke v. City of Dubuque, 1 Wall. 175, 206. 
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This act liberates the person of the debtor and discharges him 
from all liability for any debt previously contracted on his sur- 
rendering his property in the manner it prescribes. 

In discussing the question whether a State is prohibited from 
passing such a law as this, our first inquiry is into the meaning 
of words in common use, — what is the obligation of a contract? 
and what will impair it? 

It would seem difficult to substitute words which are more in- 
telligible, or less liable to misconstruction, than those which are to 
be explained. A contract is an agreement in which a party under- 
takes to do or not to do a particular thing. The law binds him 
to perform his undertaking, and this is, of course, the obligation 
of his contract. In the case at bar, the defendant has given his 
promissory note to pay the plaintiff a sum of money on or before 
a certain day. The contract binds him to pay that sum on that 
day ; and this is its obligation. Any law which releases a part 
of this obligation, must, in the literal sense of the word, impair 
it. Much more must a law impair it which makes it totally 
invalid, and entirely discharges it. 

The words of the constitution, then, are express, and incapable 
of being misunderstood. They admit of no variety of construc- 
tion, and are acknowledged to apply to that species of contract, 
an engagement between man and man for the payment of money, 
which has been entered into by these parties. Yet the opinion 
that this law is not within the prohibition of the constitution has 
been entertained by those who are entitled to great respect, and 
has been supported by arguments which deserve to be seriously 
considered. 

It has been contended, that as a contract can only bind a man 
to pay to the full extent of his property, it is an implied condi- 
tion that he may be discharged on surrendering the whole of it. 

But it is not true that the parties have in view only the prop- 
erty in possession when the contract is formed, or that its obliga- 
tion does not extend to future acquisitions. Industry, talents, 
and integrity constitute a fund which is as confidently trusted as 
property itself. Future acquisitions are, therefore, liable for 
contracts; and to release them from this liability impairs their 
obligation. 
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It has been argued, that the States are not prohibited from 
passing bankrupt laws, and that the essential principle of such 
laws is to discharge the bankrupt from all past obligations ; that 
the States have been in the constant practice of passing insolvent 
laws, such as that of New York, and if the framers of the Consti- 
tution had intended to deprive them of this power, insolvent 
laws would have been mentioned in the prohibition; that the 
prevailing evil of the times, which produced this clause in the 
Constitution, was the practice of emitting paper money, of making 
property which was useless to the creditor a discharge of his debt, 
and of changing the time of payment by authorizing distant 
instalments. Laws of this description, not insolvent laws, con- 
stituted, it is said, the mischief to be remedied; and the laws of 
this description, not insolvent laws, are within the true spirit 
of the prohibition. 

The Constitution does not grant to the States the power of 
passing bankrupt laws, or any other power; but finds them in 
possession of it, and may either prohibit its future exercise 
entirely, or restrain it so far as national policy may require. It 
has so far restrained it as to prohibit the passage of any law 
impairing the obligation of contracts. Although, then, the States 
may, until that power shall be exercised by Congress, pass laws 
concerning bankrupts, yet they cannot constitutionally introduce 
into such laws a clause which discharges the obligations the 
bankrupt has entered into. It is not admitted that, without this 
principle, an act cannot be a bankrupt law ; and if it were, that 
admission would not change the Constitution, nor exempt such 
acts from its prohibitions. 

The argument drawn from the omission in the Constitution to 
prohibit the States from passing insolvent laws, admits of several 
satisfactory answers. It was not necessary, nor would it have 
been safe, had it even been the intention of the framers of the 
Constitution to prohibit the passage of all insolvent laws, to 
enumerate particular subjects to which the principle they intended 
to establish should apply. The principle was the inviolability of 
contracts. This principle was to be protected in whatsoever form 
it might be assailed. To what purpose enumerate the particular 
modes of violation which should be forbidden, when it was 
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intended to forbid all? Had an enumeration of all the laws 
which might violate contracts been attempted, the provision must 
have been less complete, and involved in more perplexity than it 
now is. The plain and simple declaration, that no State shall 
pass any law impairing the obligation of contracts, includes 
insolvent laws and all other laws, so far as they infringe the 
principle the Convention intended to hold sacred, and no further. 

But a still more satisfactory answer to this argument is, that 
the Convention did not intend to prohibit the passage of all 
insolvent laws. To punish honest insolvency by imprisonment 
for life, and to make this a constitutional principle, would be an 
excess of inhumanity which will not readily be imputed to the 
illustrious patriots who framed our Constitution, nor to the people 
who adopted it. The distinction between the obligation of a 
contract, and the remedy given by the legislature to enforce that 
obligation, has been taken at the bar, and exists in the nature of 
things. Without impairing the obligation of the contract, the 
remedy inay certainly be modified as the wisdom of the nation 
shall direct. Confinement of the debtor may be a punishment for 
not performing his contract, or may be allowed as a means of 
inducing him to perform it. But the State may refuse to inflict 
this punshment, or may withhold this means, and leave the con- 
tract in full force. Imprisonment is no p|irt of the contract, and 
simply to release the prisoner does not impair its obligation. No 
argument can be fairly drawn from the 61st section of the act 
for establishing a uniform system of bankruptcy, which militates 
against this reasoning. That section declares that the act shall 
not be construed to repeal or annul the laws of any State then in 
force for the relief of insolvent debtors, except so far as may 
respect persons and cases clearly within its purview; and in such 
cases it affords its sanction to the relief given by the insolvent 
laws of the State, if the creditor of the prisoner shall not, within- 
three months, proceed against him as a bankrupt. 

The insertion of this section indicates an opinion in Congress 
that insolvent laws might be considered as a branch of the bank- 
rupt system, to be repealed or annulled by an act for establishing 
that system, although not within its purview. It was for that 
reason only that a provision against this construction could be 
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necessary. The last member of the section adopts the provisions 
of the State laws so far as they apply to cases within the purview 
of the act. 

This section certainly attempts no construction of the Constitu- 
tion, nor does it suppose any provision in the insolvent laws 
impairing the obligation of contracts. It leaves them to operate, 
so far as constitutionally they may, unaffected by the act of Con- 
gress, except where that act may apply to individual cases. 

The argument which has been pressed most earnestly at the 
bar, is, that although all legislative acts which discharge the 
obligation of a contract without performance, are within the very 
words of the Constitution, yet an insolvent act, containing this 
principle, is not within its spirit, because such acts have been 
passed by colonial and state legislatures from the first settlement 
of the country, and because we know from the history of the 
times, that the mind of the Convention was directed to other 
laws which were fraudulent in their character, which enabled the 
debtor to escape from his obligation, and yet hold his property, 
not to this, which is beneficial in its operation. 

Before discussing this argument, it may not be improper to 
premise that, although the spirit of an instrument, especially of 
a constitution, is to be respected not less than its letter, yet the 
spirit is to be collected chiefly from its words. It would be 
dangerous in the extreme to infer from extrinsic circumstances, 
that a case for which the words of an instrument expressly pro- 
vide shall be exempted from its operation. Where words conflict 
with each other, where the different clauses of an instrument bear 
upon each other, and would be inconsistent unless the natural 
and common import of words be varied, construction becomes 
necessary, and a departure from the obvious meaning of words is 
justifiable. But if, in any case, the plain meaning of a provision, 
not contradicted by any other provision in the same instrument, 
is to be disregarded, because we believe the framers of that 
instrument could not intend what they say, it must be one in 
which the absurdity and injustice of applying the provision to the 
case, would be so monstrous, that all mankind would, without 
hesitation, unite in rejecting the application. 

This is certainly not such a case. It is said the colonial and 
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state legislatures have been in the habit of passing laws of this 
description for more than a century ; that they have never been 
the subject of complaint, and, consequently, could not be within 
the view of the General Convention. 

The fact is too broadly stated. The insolvent laws of many, 
indeed of by far the greater number of the States, do not contain 
this principle. They discharge the person of the debtor, but 
leave his obligation to pay in full force. To this the Constitution 
is not opposed. 

But, were it even true that this principle had been introduced 
generally into those laws, it would not justify our varying the 
construction of the section. Every State in the Union, both 
wliile a colony and after becoming independent, had been in the 
practice of issuing paper money; yet this practice is in terms 
prohibited. If the long exercise of the power to emit bills of 
credit-did not restrain the Convention from prohibiting its future 
exercise, neither can it be said that the long exercise of the power 
to impair the obligation of contracts should prevent a similar 
prohibition. It is not admitted that the prohibition is more 
express in one case than in the other. It does not indeed extend 
to insolvent laws by name, because it is not a law by name, but a 
principle which is to be forbidden; and this principle is described 
in as appropriate terms as our language affords. 

Neither, as we conceive, will any admissible rule of construc- 
tion justify us in limiting the prohibition under consideration, to 
the particular laws which have been described at the bar, and 
which furnished such cause for general alarm. What were 
those laws? 

We are told they were such as grew out of the general distress 
following the war in which our independence was established. 
To relieve this distress, paper money was issued, worthless lands, 
and other property of no use to the creditor, were made a tender 
in payment of debts ; and the time of payment stipulated in the 
contract was extended by law. These were the peculiar evils of 
the day. So much mischief was done, and so much more was 
apprehended,, that general distrust prevailed, and all confidence 
between man and man was destroyed. To laws of this descrip- 
tion, therefore, it is said, the prohibition to pass laws impairing 
the obligation of contracts ought to be confined. 
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Let this argument be tried by the words of the section under 
consideration. 

Was this general prohibition intended to prevent paper money? 
We are not allowed to say so, because it is expressly provided, 
that no State shall "emit bills of credit;" neither could these 
words be intended to restrain the States from enabling debtors to 
discharge their debts by the tender of property of no real value to 
the creditor, because for that subject also particular provision is 
made. Nothing but gold and silver coin can be made a tender in 
payment of debts. 

It remains to inquire, whether the prohibition under considera- 
tion could be intended for the single case of a law directing that 
judgments should be carried into execution by instalments? 

This question will scarcely admit of discussion. If this was 
the only remaining mischief against which the Constitution 
intended to provide, it would undoubtedly have been, like .paper 
money and tender laws, expressly forbidden. At any rate, terms 
more directly applicable to the subject, more appropriately 
expressing the intention of the Convention, would have been 
used. It seems scarcely possible to suppose that the framers of 
the Constitution, if intending to prohibit only laws authorizing 
the payment of debts by instalment, would have expressed that 
intention by saying "no State shall pass any law impairing the 
obligation of contracts." No men would so express such an 
intention. No men would use terms embracing a whole class of 
laws, for the purpose of designating a single individual of that 
class. No court can be justified in restricting such comprehensive 
words to a particular mischief to which no allusion is made. 

The fair, and, we think,. the necessary construction of the sen- 
tence, requires that we should give these words their full and 
obvious meaning. A general dissatisfaction with that lax system 
of legislation which followed the war of our revolution un- 
doubtedly directed the mind of the Convention to this subject. 
It is probable that laws such as those which have been stated in 
argument, produced the loudest complaints, were most immedi- 
ately felt. The attention of the Convention, therefore, was par- 
ticularly directed to paper money, and to acts which enabled the 
debtor to discharge his debt, otherwise than was stipulated in the 
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contract. Had nothing more been intended, nothing more would 
have been expressed. But, in the opinion of the Convention, 
much more remained to be done. The same mischief might be 
effected by other means. To restore public confidence completely 
it was necessary not only to prohibit the use of the particular 
means by which it might be effected, but to prohibit the use of 
any means by which the same mischief might be produced. The 
Convention appears to have intended to establish a great principle, 
that contracts should be inviolable. The Constitution, therefore, 
declares, that no State shall pass " any law impairing the obliga- 
tion of contracts." 

If, as we think, it must be admitted that this intention might 
actuate the Convention; that it is not only consistent with, but 
is apparently manifested by, all that part of the section which 
respects this subject; that the words used are well adapted to the 
expression of it ; that violence would be done to their plain mean- 
ing by understanding them in a more limited sense ; those rules 
of construction, which have been consecrated by the wisdom of 
ages, compel us to say, that these words prohibit the passage of 
any law discharging a contract without performance. 

By way of analogy, the statutes of limitations, and against 
usury, have been referred to in argument; and it has been sup- 
posed that the construction of the Constitution, which this opin- 
ion maintains, would apply to them also, and must therefore be 
too extensive to be correct. 

We do not think so. Statutes of limitations relate to the 
remedies which are furnished in the courts. They rather estab- 
lish that certain circumstances shall amount to evidence that a 
contract has been performed, than dispense with its performance. 
If, in a State where six years may be pleaded in bar to an action 
of assumpsit, a law should pass declaring that contracts already 
in existence, not barred by the statute, should be construed to be 
within it, there could be little doubt of its unconstitutionality. 

So with respect to the laws against usury. If the law be, that 
no person shall take more than six per centum per annum for the 
use of money, and that, if more be reserved, the contract shall be 
void, a contract made thereafter, reserving seven per cent, would 
have no obligation in its commencement; but if a law should 
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declare that contracts already entered into and reserving the legal 
interest, should be usurious and void, either in the whole or in 
part, it would impair the obligation of the contract, and would be 
clearly unconstitutional. 

This opinion is confined to the case actually under considera- 
tion. It is confined to a case in which a creditor sues in a court, 
the proceedings of which the legislature, whose act is pleaded, had 
not a right to control, and to a case where the creditor had not 
proceeded to execution against the body of his debtor, within the 
State whose law attempts to absolve a confined insolvent debtor 
from his obligation. When such a case arises, it will be con- 
sidered. 

It is the opinion of the court, that the act of the State of New 
York, which is pleaded by the defendant in this cause, so far as 
it attempts to discharge this defendant from the debt in the 
declaration mentioned, is contrary to the Constitution of the 
United States, and that the plea is no bar to the action. 

Certificate. This cause came on to be heard on the transcript 
of the record of the Circuit Court of the United States, for the 
first circuit, and the district of Massachusetts, and on the ques- 
tions on which the judges of that court were divided in opinion, 
and was argued by counsel. On consideration whereof, this court 
is of opinion, that, since the adoption of the Constitution of the 
United States, a State has authority to pass a bankrupt law, 
provided such law does not impair the obligation of contracts, 
within the meaning of the Constitution, and provided there be no 
act of Congress in force to establish a uniform system of bank- 
ruptcy, conflicting with such law. 

This court is further of opinion, that the act of New York, 
which is pleaded in this case, so far as it attempts to discharge 
the contract on which this suit was instituted, is a law impairing 
the obligation of contracts within the meaning of the Constitu- 
tion of the United States, and that the plea of the defendant is 
not a good and sufficient bar of the plaintiff's action. 

All which is directed to be certified to the said Circuit Court.^ 

1 See also Ogden v. Saunders, 12 Wheat. 213 ; Baldwin v. Hale, 1 Wall. 
223. 
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EOOSEVELT v. CEBEA et al. 

17 JOHNSON (N.Y.), 108. — 1819. 

The plaintiff, on February 8, 1811, obtained judgment against 
defendants for $3033.19; on June 24, 1811, defendant Cebra was 
regularly discharged under the bankruptcy act of April 3, 1811. 
ISO execution was issued until April, 1819, when a motion was 
made in behalf of defendant Cebra to set aside the execution. At 
the time of making the contract on which judgment was had both 
parties were residents of New York, and have so remained. 

Per Curiam. We have considered this case since the last 
term. As the contract on which the judgment was founded was 
made prior to the passing of the insolvent act of the 3d of April, 
1811, we cannot distinguish it from the case of Sturges v. Croivn- 
insJiield (4 Wheat. 122) decided by the Supreme Court of the 
United States. The motion to set aside the execution must, 
therefore, be denied. Without entering into a further discussion 
of the question, we shall content ourselves with referring to the 
opinion of this court, in the case of Mather v. Bush (16 Johns. 
233) at the last term, and with expressing our regret at the 
injurious consequences which must result from a decision which 
we have been compelled to j)ronounce, in obedience to the Consti- 
tution of the United States, and what is now the law of the land. 

Motion denied. 



b. As to foreign creditors. 
OILMAN V. LOCKWOOD. 

i WALLACE (U. S.), 409. — 1866. 

Error to the Circuit Court of the United States for the district 
of Wisconsin. 

Me. Justice Clifford. Amended plea of the defendant 
admitted, as the declaration alleged, that the plaintiff, when the 
note was made and delivered, was a citizen of the State of New 
York; and that the defendant was a citizen of the State of Wis- 
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cousin, -wliere the note is dated and was executed. Action was 
assumpsit to recover the amount of a certain promissory note, 
described in the notice of claim annexed to the declaration. 
Defendant pleaded his discharge in insolvency from all his debts, 
prior to the commencement of the action, under the insolvent 
laws of the State where he resides, and where the contract was 
executed between the parties. Plaintiff demurred specially to 
the plea, and the defendant joined in demurrer. 

Causes of demurrer shown were : 

First. That the plea tendered an immaterial issue. 

Second. That the insolvent court exceeded its jurisdiction in 
attempting to determine the rights of the plaintiff under this con- 
tract, as he was a citizen of another State, and never became a 
party to the proceedings in insolvency. 

Third. That the discharge in insolvency set up in defendant's 
plea is nugatory, because the insolvent law of the State as to the 
plaintiff is unconstitutional and void. 

Circuit Court overruled the demurrer and rendered judgment 
for the defendant; whereupon the plaintiff sued out this writ of 
error and removed the cause into this court. 

State legislatures may pass insolvent laws, provided there be 
no act of Congress establishing a uniform system of bankruptcy 
conflicting with their provisions, and provided that the law itself 
be so framed that it does not impair the obligation of contracts. 
Certificates of discharge, however, granted under such a law, can- 
not be pleaded in bar of an action brought by a citizen of another 
State in the courts of the United States, or of any other State 
than that where the discharge was obtained, unless it appear that 
the plaintiff proved his debt against the defendant's estate in 
insolvency, or in some manner became a party to the proceed- 
ings. Insolvent laws of one State cannot discharge the contracts 
of citizens of other States ; because such laws have no extra terri- 
torial operation, and consequently the tribunal sitting under 
them, unless in cases where a citizen of such other State volun- 
tarily becomes a party to the proceedings, has no jurisdiction of 
the case. Baldwin v. Hale, 1 Wallace, 223; Baldwin v. Bank of 
Newbury, Id. 234. 

Unquestionably, the decision in those cases controls the present 



Chap. VI. § 1.] CONSTITUTIONAL PROHIBITIONS. 685 

case, and renders further remarks upon the subject unnecessary. 
Demurrer should have been sustained. 

Judgment reversed with costs, and the cause remanded for 
further proceedings in conformity to the opinion of this court. * 



GUEENSET v. WOOD. 

130 MASSACHUSETTS, 503.— 1881. 

Contract for goods sold and delivered. Answer, certificate of 
discharge under the insolvent law of Massachusetts. Certificate 
of discharge ruled no bar to the action, and judgment for plaintiff. 

Plaintiff was a citizen of Pennsylvania, doing business in 
Massachusetts under the name of the Somerville Elour Mills. 
Plaintiff's brother, a citizen of Massachusetts, was in sole charge 
of the Massachusetts business. Defendant was ignorant that the 
business belonged to plaintiff, and supposed that it belonged to 
plaintiff's brother as principal. Defendant contends that as he 
and the person from whom he bought the goods were both citizens 
of Massachusetts, and the contract was to be performed in Massa- 
chusetts, the discharge would have barred an action as to that 
person and should bar this action as to the undisclosed principal. 

Gkay, C. J. The plaintiff, at the time of the making of the 
contract sued on, and ever since, was a citizen of another State. 
The contract being in fact made by his agent in his behalf, he 
had the right to sue thereon. Of that right he cannot be 
deprived by the insolvent law of this commonwealth without his 
consent. He does not give such consent by the making of a con- 
tract in this commonwealth, either by himself or through an 
agent, even if the contract is to be performed here. He is not 
shown to have taken any part in the proceedings under the 
insolvent law. The fact that the certificate of discharge obtained 
by the defendant under that law might have been pleaded in bar 
of an action brought by the agent, who was a citizen of this 
commonwealth, cannot make it available in this action brought 

1 Cf. Denny v. Bennett, 128 U. S. 489. 
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by tlie principal, who is not a citizen of this commonwealth and 

who is not bound by that law. Baldwin v. Hale, 1 Wall. 223; 

Baldwin v. Bank of Newbury, 1 Wall. 234; Kelley v. Drury, 9 

Allen, 27; Ilsley v. Merriam, 7 Gush. 242; Fessenden v. Willey, 

2 Allen, 67. 

Exceptions overruled. 



(ii.) Discharge under statutes imposing new conditions. 
EOBINSON et al. v. MAGEE. 

9 CALIFORNIA, 81. — 1858. 

BuKNETT, J. This was an application to the District Court for 
a mandamus to compel the defendant, as treasurer of Calaveras 
County, to pay an auditor's warrant, issued as evidence of county 
indebtedness, before the passage of the act of the legislature of 
May 11, 1854, dividing that county, and organizing the county of 
Amador. The subsequent act of the legislature, approved April 
27, 1855, provided that '' all persons holding orders or warrants 
upon the treasurer of Calaveras County, issued prior to the time 
of the organization of Amador County . . . shall present the same 
to the auditor of Calaveras County for registry, on or before the 
1st day of July, 1855 ; " and in case any such person should fail 
to so present his claim, he should be forever thereafter barred from 
enforcing the payment thereof, and the same should be deemed 
canceled. The warrant in this case was issued to the county judge 
for one quarter's salary, and came to the plaintiffs by purchase. 
The warrant was presented within the time limited, to the auditor, 
not at his office, but at the bar-room of a public hotel. The 
auditor received the warrant, promised to register it, and then 
placed it with the bar-keeper for safe custody, where it remained 
until after the expiration of the time mentioned in the act, and 
was never registered. Upon this state of facts, which is not dis- 
puted by either party, the District Court refused the writ, and the 
plaintiffs appealed. 

The first point made by the plaintiffs is, that the provision 
requiring pre-existing creditors of the county to register their 
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warrants on pain of forfeiture of their claims, is unconstitutional 
and void, because it impairs the obligation of contracts. The 
Constitution of the United States provides that "no State shall 
pass any law impairing the obligation of contracts." The same 
provision, in substance, is contained in the Constitution of this 
State. 

It must be conceded that the intention of the Constitution was 
to secure great practical results. It is equally true that this 
provision was intended to protect individuals. The powers of 
government, among savage tribes of men, are mainly exerted to 
protect the particular community against other opposing com- 
munities. Individual rights are mostly left to individual pro- 
tection. Wrongs are redressed by the person injured, or by his 
relatives. But among civilized nations, the leading intent of 
government is to regulate and protect the rights of the individual. 
The individual surrenders up the natural rights of self -protection, 
and, in consideration of this surrender, he receives the protection 
of the State. Whatever the State, therefore, binds itself to do, 
or not to do, must be observed. If the constitution of the State 
(as, for example, that of Great Britain) merely distributes and 
classifies, but does not limit the powers of government, then its 
discretion is the only measure of its powers. But where a con- 
stitution limits the powers of government, the State can only 
exercise the discretion given. It is, therefore, the peculiar glory 
of our Constitution, that a single individual can successfully resist 
the claims of the whole community, when he is in the right. 

The word "obligation," as found in this provision, is not used in 
its widest sense. It is the " obligation of contracts " that cannot 
be impaired. The obligation of other things than contracts is 
not protected. A contract is a voluntary and lawful agreement, 
by competent parties, for a good consideration, to do or not to do 
a specified thing. The only end and object of the contract is the 
doing or not doing the particular thing mentioned. The practical 
result is the only end aimed at by the parties, and the obligation 
of the contract is the vital binding element that secures this prac- 
tical consummation. 

If, then, the intention of the Constitution was to secure great 
practical results by the protection granted to individuals, this 
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protection can only consist in attaining the only end contemplated 
by the contract itself. If that end be substantially defeated by 
the law, the operative force of the obligation of the contract is 
impaired. Any other than practical and efficient protection 
would be idle. 

A criminal statute without a penalty, and a civil right without 
a remedy, never can exist in the practical theory of government. 
It is not the intent of government to establish mere abstract and 
inoperative principles. A dormant right, that cannot be enforced, 
is no right at all. To say that the law will give a party a judg- 
ment, and yet refuse an execution to enforce it, is to give him the 
shadow and withhold the substance. Such a position would be 
like the morality of the debtor who will never deny the debt; 
would pay it if he had the money, but never uses any exertion to 
get it ; or like the right of appeal only allowed to a criminal after 
the sentence has been executed. 

The right and the remedy, in the theory of all practical and 
just governments, must stand or fall together. To deny the right, 
is necessarily to deny the remedy ; and to admit the right and yet 
deny the remedy, is to impair the right, and to render it either 
partially or wholly inoperative. It is more consistent to deny 
both the right and the consequent remedy, than to admit the 
right, and then, in the face of this admission, deny its inseparable 
incident — its just result. 

As the Constitution intended to prohibit the legislature from 
defeating a certain end, it does not matter how, or by what means, 
or in what manner, this end is sought to be defeated; the act is 
equally unconstitutional. If the purpose be defeated, the manner 
in which it is done is unimportant, and cannot change the sub- 
stantial result. If, therefore, the act will not allow the creditor 
a judgment; or, if a judgment be allowed, and all means of 
enforcing it be prohibited, it is still unconstitutional. And if 
both be allowed, but under conditions which impair the right, it 
is equally a violation of this provision. 

The obligation of a contract may be impaired without being 
entirely destroyed. The last must include the first, but the first 
does not necessarily include the latter. The act can no more 
destroy, than it can impair, the obligation of a, contract. 
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If these views be correct, then whatever provision of a statute 
substantially defeats the end contemplated by the parties in mak- 
ing the contract must impair its obligation. And, to ascertain the 
end contemplated by them, we must look to the law as it existed 
at the time when the contract was made. All men are presumed to 
know the law ; and the law then existing enters into, and forms a 
part of, the contract, without any express stipulation to that 
effect. Parties, in entering into contracts, only expressly stipu- 
late as to matters that cannot appear without such stipulation. 
It would be idle for them to say, expressly, that they incorporate 
in their agreement the law then existing. 

As the law enters into the contract, and forms a part of it, the 
obligation of such contract must depend upon the law existing at 
the time the contract was made. The contract being, then, com- 
plete and operative, the legislature cannot, by a subsequent act, 
impair its obligation by requiring the performance of other con- 
ditions, not required by the law of the contract itself. The 
rights, as well as the intentions, of the parties are fixed and 
ascertained by the existing law. Therefore, to require the per- 
formance of other conditions to make the contract operative, is 
to impair its obligation. The power to impose conditions, after 
the contract is once complete and perfect, is nothing but the 
power to impair its obligation, and this the Constitution has 
prohibited. 

It would be impracticable to review the numerous decisions 
of the Federal and State tribunals upon this subject. I may, 
however, refer to the able opinions of Chief Justice Boyle and 
Justices Mills and Ousley, in reference to the Eelief Laws of 
Kentucky, and to the opinion of Chief Justice Marshall, in the 
case of Sturges v. Crowninshield, 4 Litt. 3-5, 117; 4 Wheat. 191. 
For a more full expression of my own views, I refer to my opin- 
ion in the case of Stafford v. Lick, 7 Cal. 479. 

For the reasons stated, I am constrained to consider that the 
provision of the act of April 27, 1855, declaring the claims of 
pre-existing creditors forever barred, if they failed to comply with 
the new conditions imposed, as impairing the obligation of con- 
tracts, and, therefore, void. It is not necessary, under this view 
of the case, to notice the other points made. ' 
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There being money in the county treasury, applicable to the 
payment of this warrant, let a peremptory mandate issue. 

PiELD, J. I concur in the judgment that a peremptory manda- 
mus issue. ^ 



COOK V. GOOGINS. 

126 MASSACHUSETTS, 410. — 1879. 

Contract upon a promissory note, dated January 28, 1874, 
signed by C. as maker, and indorsed by defendant in blank at its 
inception, and before delivery to payee (plaintiff). Defense, 
want of demand and notice, as required by St. of 1874, c. 404. 
Judgment for plaintiff. 

By the court. The St. of 1874, c. 404, which provides that 
"all persons becoming parties to promissory notes payable on 
time, by a signature in blank on the back thereof, shall be entitled 
to notice of the non-payment thereof, the same as indorsers," 
cannot, consistently with settled rules of interpretation, be con- 
strued to require, or to have been intended to require, any addi- 
tional act to fix a liability under a positive and unconditional 

contract made before its passage. 

Exceptions overruled.'' 



§ 2. Statutes impaiiing the remedy on contracts. 

WALKER V. WHITEHEAD. 

16 WALLACE (U. S.), 314. — 1872. 

Action on a promissory note. Motion to dismiss because plain- 
tiff had not filed an affidavit of payment of taxes as required by 
statute. Motion granted. 

1 A statute giving or extending a period of redemption of property sold 
upon the foreclosure of a mortgage impairs the obligation of a mortgage 
executed before the passage of the statute. Branson v. Kinzie, 1 How. -311. 

2 Previous to the passage of the act referred to, a person indorsing in 
blank before delivery to payee was, in Massacliusetts, regarded as a joint- 
maker, and so not entitled to notice. Union Bank v. Willis, 8 Met. 604 ; 
Woods V. Woods, 127 Mass. 141. 
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This action was begun January 1, 1870, on a note dated March 
28, 1864, and payable March 19, 1865. In October, 1870, the 
legislature of Georgia enacted that in all actions of contract then 
pending or thereafter brought on contracts made prior to June 1, 
1865, the plaintiff should file with the clerk of the court an affi- 
davit that all legal taxes or charges upon such contract had been 
duly paid for each year since the making of the same, and upon fail- 
ure to file such affidavit the action should, on motion, be dismissed. 

Mb. Justice Swaynb. . . . The contract here in question is 
within the predicate of this act. It was made more than six 
years before the act was passed. The act was retrospective — 
denounced a penalty not before prescribed for the non-payment of 
taxes — and, if such delinquency had existed for a single year, 
confiscated the debt by making any remedy to enforce payment 
impossible. The denunciation and the penalty came together. 
There was no warning and there could be no escape. The pur- 
pose of the act was plainly not to collect back taxes — that was 
neither asked nor permitted as a means of purgation — but to bar 
the debt and discharge the debtor. 

The act is not an e,x post facto law only because that phrase in 
its legal sense is confined to crimes and their punishment. 

The Constitution of the United States declares that no State 
shall pass any "law impairing the obligation of contracts." 

These propositions may be considered consequent axioms in our 
jurisprudence : 

The laws which exist at the time and place of the making of a 
contract, and where it is to be performed, enter into and form a 
part of it. This embraces alike those which affect its validity, 
construction, discharge, and enforcement; 

Nothing is more material to the obligation of a contract than 
the means of its enforcement. The ideas of validity and remedy 
are inseparable, and both are parts of the obligation which is 
guaranteed by the Constitution against impairment; 

The obligation of a contract " is the law which binds the parties 
to perform their agreement." Any impairment of the obligation 
of a contract — the degree of impairment is immaterial — is within 
the prohibition of the Constitution; 

The States may change the remedy, provided no substantial 
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right secured by the contract is impaired. Whenever such a 
result is produced by the act in question, to that extent it is void. 
The States are no more permitted to impair the efficacy of a con- 
tract in this way than to attack its vitality in any other manner. 
Against all assaults coming from that quarter, whatever guise 
they may assume, the contract is shielded by the Constitution. 
It must be left with the same force and effect, including the sub- 
stantial means of enforcement, which existed when it was made. 
The guarantee of the Constitution gives it protection to that 
extent. Von Hoffman v. City of Quincy, 4 Wallace, 635. 

The effect of these propositions upon the judgment before us 
requires but a single remark. A clearer case of a law impairing 
the obligation of a contract, within the meaning of the Constitu- 
tion, can hardly occur. 

The judgment of the Supreme Court of Georgia is reversed, and 
the cause will be remanded to that court with directions to enter 
a judgment of reversal, and then to proceed in conformity to this 
opinion.* 

1 " The general doctrine of this court on this subject may be thus stated : 
In modes of proceeding and forms to enforce the contract the legislature has 
the control, and may enlarge, limit, or alter them, provided it does not deny 
a remedy or so embarrass it with conditions or restrictions as seriously to 
impair the value of the right." — Mr. Justice Woods, in Pennimari's Case, 
103 U. S. 714, 720. 

"The abolition of imprisonment for debt is not of itself such a change in 
the remedy as impairs the obligation of the contract." Id. p. 720. 

"This court has often decided that statutes of limitation affecting exist- 
ing rights are not unconstitutional, if a reasonable time is given for the 
commencement of an action before the bar takes effect." — Mr. Chief Justice 
Waite, in Terry v. Anderson, 95 U. S. 628, 632. 

A law increasing the amount of a debtor's property that is exempt from 
levy and sale on execution is unconstitutional as to prior contracts. So also a 
law staying the remedy. " If the State may stay the remedy for one fixed 
period, however short, it may for another, however long. And if it may 
exempt property to the amount here in question, it may do so to any 
amount." — Edwards v. Kearzey, 96 U. S. 595, 602. So also a law 
extending the period of redeinption. Bronson v. Kinzie, 1 How. 311. So 
also a law forbidding the sale of property on execution unless it brings two- 
thirds its appraised value. McOracken v. Hay ward, 2 How. 608. 
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riSK V. JEFFEESON POLICE JURY. 
LOUISIANA ex rel. FISK v. SAME. 

116 UNITED STATES, 131. — 1886. 

Mb. Justice Millek. These cases are brought before this 
court by writs of error to the Supreme Court of Louisiana. As 
they involve precisely the same questions between the same 
parties they may be decided together. 

Josiah Fisk, who was an attorney-at-law, brought three suits 
in the proper court of the parish of Jefferson to recover for salary 
and fees due him from the parish as district attorney, and he 
obtained judgments in each case against the Police Jury, which is 
the governing body of the parish. Being unable to obtain the 
payment of these judgments in any other mode, he first made 
application for a writ of mandamus to compel the assessment and 
collection of a tax for the payment of two of these judgments, 
and afterwards for another writ in regard to the third judgment; 
the two judgments being for his salary and fees under one 
appointment, and the other under a second appointment. The 
inferior court granted the writ in one case and denied it in the 
other. But, on appeal to the Supreme Court of the State, 
the writs were denied in both cases. 

The ground of the jurisdiction of this court to review these 
judgments is the assertion by plaintiff in error that they were 
founded on a law of the State which impaired the obligation of 
his contract, to wit, the contract on which he procured the judg- 
ments already mentioned. 

The services for which the judgments were recovered were 
rendered in the years 1871, 1872, 1873, and 1874. During this 
period there was in force the act of the legislature of 1871, of 
which section 7 is as follows : 

" That no city or other municipal corpoi'ation shall levy a tax for any 
purpose which shall exceed two per centum on the assessed cash value of 
all the property therein listed for taxation, nor shall the police jury of 
any parish levy a tax for any parish purposes during any year which 
shall exceed one hundred per centum of the state tax for that year, 
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unless such excess shall be first sanctioned by a vote of the majority of 
the voters." Acts of 1871, p. 109. 

But by the Constitution of the State of 1880 it vs^as declared 
that no parish or municipal tax, for all purposes vi^hatsoever, shall 
exceed ten mills on the dollar of valuation. The Police Jury 
showed that they had exhausted their povfer when the application 
for mandamus was made, by levying the full amount of taxes per- 
missible under this constitutional provision, and the Supreme 
Court held they could not be compelled to levy more. 

In answer to the argument that, as applied to plaintiff's 
case, the constitutional provision impaired the obligation of his 
contract, the Supreme Court decided that his employment as 
attorney for the parish did not constitute a contract, either in 
reference to his regular salary, or to his compensation by fees. 
And this question is the only one discussed in the opinion, and on 
that ground the decision rested. 

It seems to us that the Supreme Court confounded two very 
different things in their discussion of this question. 

We do not assert the proposition that a person elected to an 
office for a definite term has any such contract with the govern- 
ment or with the appointing body as to prevent the legislature or 
other proper authority from abolishing the office or diminishing 
its duration or removing him from office. So, though when 
appointed the law has provided a fixed compensation for his ser- 
vices, there is no contract which forbids the legislature or other 
proper authority to change the rate of compensation for salary or 
services after the change is made, though this may include a part 
of the term of the office then unexpired. Batter v. Pennsylvania, 
10 How. 402. 

Biit, after the services have been rendered, under a law, resolu- 
tion, or ordinance which fixes the rate of compensation, there 
arises an implied contract to pay for those services at that rate. 
This contract is a completed contract. Its obligation is perfect, 
and rests on the remedies which the law then gives for its 
enforcement. The vice of the argument of the Supreme Court of 
Louisiana is in limiting the protecting power of the constitutional 
provision against impairing the obligation of contracts to express 
rontracts, to specific agreements, and in rejecting that much larger 
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class in which one party having delivered property, paid money, 
rendered service, or suffered loss at the request of or for the use 
of another, the law completes the contract by implying an obliga- 
tion on the part of the latter to make compensation. This obliga- 
tion can no more be impaired by a law of the State than that 
arising on a promissory note. 

The case of Pisk was of this character. His appointment as 
district attorney was lawful and was a request made to him by 
the proper authority to render th,ese services demanded of that 
office. He did render these services for the parish, and the 
obligation of the Police Jury to pay for them was complete. Not 
only were the services requested and rendered, and the obligation 
to pay for them perfect, but the measure of compensation was also 
fixed by the previous order of the Police Jury. There was here 
wanting no element of a contract. The judgment in the court for 
the recovery of this compensation concluded all these questions. 
Hall V. Wisconsin, 103 U. S. 5, 10 ; Newton v. Commissioners, 100 
U. S. 548, 559. 

The provision of the Constitution restricting the limit of taxa- 
tion, so far as it was in conflict with the act of 1871, and as 
applied to the contract of plaintiff, impaired its obligation by 
destroying the remedy pro tanto. 

It is apparent that, if the officers whose duty it is to assess the 
taxes of this parish, were to perform that duty as it is governed 
by the law of 1871, the plaintiff would get his money. If not by 
a first year's levy, then by the next. But the cons]bitutional 
provision has repealed that law, and stands in the way of enforc- 
ing the obligation of plaintiff's contract as that obligation stood 
at the time the contract was made. 

It is well settled that a provision in a state constitution may 
be a law impairing the obligation of a contract as well as one 
found in an ordinary statute. We are of opinion, therefore, that, 
as it regards plaintiff's case, this restrictive provision of the 
Constitution of 1880 does impair the obligation of a contract. 
Von Hoffman v. Quincy, 4 Wall. 535; Nelson v. St. Martin's 
Parish, 111 U. S. 716. 

The judgments of the Supreme Court of Louisiana are reversed, 
and the cases are remanded to that court for further proceedings 
not inconsistent with this opinion. 
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§ 3. Is a judgment a contract within the constitutional pro- 
hibition ? 

O'BEIEN V. YOUNG. 

95 NEW YORK, 428. — 1884. 
[Reported herein at p. 76.] * 



§ 4. Contracts with the State. 

FLETCHER v. PECK. 

6 CRANCH (U. S.), 87. — 1810. 

Action on covenants in a deed from Peck to Fletcher. Judg- 
ment for defendant. Plaintiff brings error. 

The State of Georgia, in 1796, granted, by an act of the legisla- 
ture, a certain tract of land in that State to " The Georgia Com- 
pany," for which a patent regularly issued. Peck was a grantee 
by mesne conveyances of a portion of the tract. In 1803 he 
conveyed fifteen thousand acres of his holding to Fletcher, cove- 
nanting that the title given by the State of Georgia had been 
legally conveyed to him, and that this title had been " in no way 
constitutionally or legally impaired by virtue of any subsequent 
act eft any subsequent legislature of the said State of Georgia." 
There h-ad in fact been an act passed by the legislature of Georgia 
in 1796 annulling the grant to "The Georgia Company," on the 
ground, as alleged, that the grant had been obtained by corrupt 
means. The question raised by the pleadings was whether this 
j-epealing act constituted a breach of the above covenant. ' 

Mb. Chief Jtistice Marshall. . . . The Constitution of the 
United States declares that "no State shall pass any bill of 
attainder, ex post facto law, or law impairing the obligation of 
contracts." 

Does the case now under consideration come within this 
prohibitory section of the Constitution? 

In considering this very interesting question we immediately 
ask ourselves, what is a contract? Is a grant a contract? 
1 Accorcl: Mot'ley v. Lake Shore Railway Co., 146 U. S. 162 (1892). 
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A contract is a compact between two or more parties, and is 
either executory or executed. An executory contract is one in 
which a party binds himself to do, or not to do, a particular 
thing; such was the law under which the conveyance was made by 
the governor. A contract executed is one in which the object of 
contract is performed; and this, says Blackstone, differs in nothing 
from a grant. The contract between Georgia and the purchasers 
was executed by the grant. A contract executed, as well as one 
which is executory, contains obligations binding on the parties. 
A grant, in its own nature, amounts to an extinguishment of the 
right of the grantor, and implies a contract not to reassert that 
right. A party is, therefore, always estopped by his own grant. 

Since, then, in fact, a grant is a contract executed, and the 
obligation of which still continues, and since the Constitution 
uses the general term "contract," without distinguishing between 
those which are executory and those which are executed, it must 
be construed to comprehend the latter as well as the former. A 
law annulling conveyances between individuals, and declaring 
that the grantors should stand seized of their former estates, not- 
withstanding those grants, would be as repugnant to the Consti- 
tution as a law discharging the vendors of property from the 
obligation of executing their contracts by conveyance. It would 
be strange if a contract to convey was secured by the Constitution, 
while an absolute conveyance remained unprotected. 

If, under a fair construction of the Constitution, grants are 
comprehended under the term "contracts," is a grant from the 
State excluded from the operation of the provision? Is the clause 
to be considered as inhibiting the State from impairing the obliga- 
tion of contracts between two individuals, but as excluding from 
that inhibition contracts made with itself? 

The words themselves contain no such distinction. They are 
general, and are applicable to contracts of every description. If 
contracts made with the State are to be exempted from their 
operation, the exception must arise from the character of the 
contracting party, not from the words which are employed. 

Whatever respect might have been felt for the at^ftte sover- 
eignties, it is not to be disguised that the framers of the Consti- 
tution viewed, with some apprehension, the violent acts which 
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miglit grow out of the feelings of the moment; and that the 
people of the United States, in adopting that instrument, have 
manifested a determination to shield themselves and their prop- 
erty from the eifects of those sudden and strong passions to which 
men are exposed. The restrictions on the legislative power of 
the States are obviously founded in this sentiment; and the 
Constitution of the United States contains what may be deemed 
a bill of rights for the people of each State. 

No State shall pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts. 

A bill of attainder may affect the life of an individual, or may 
confiscate his property, or may do both. In this form the power 
of the legislature over the lives and fortunes of individuals is 
expressly restrained. What motive, then, for implying, in words 
which import a general prohibition to impair the obligation of 
contracts, an exception in favor of "the right to impair the obliga- 
tion of those contracts into which the State may enter? 

The state legislatures can pass no ex post facto law. An ex 
post facto law is one which renders an act punishable in a manner 
in which it was not punishable when it was committed. Such a 
law may inflict penalties on the person, or may inflict pecuniary 
penalties which swell the public treasury. The legislature is 
then prohibited from passing a law by which a man's estate, or 
any part of it, shall be seized for a crime which was not declared, 
by some previous law, to render him liable to that punishment. 
Why, then, should violence be done to the natural meaning of 
words for the purpose of leaving to the legislature the power of 
seizing, for public uses, the estate of an individual in the form of 
a law annulling the title by which he holds that estate? The 
court can perceive no sufficient ground for making this distinc- 
tion. This rescinding act would have the effect of an ex post 
facto law. It forfeits the estate of Fletcher for a crime not 
committed by himself, but by those from whom he purchased. 
This cannot be effected in the form of an ex post facto law, or bill 
of attainder; why, then, is it allowable in the form of a law 
annulling the original grant? 

The argument in favor of presuming an intention to except a 
case, not excepted by the words of the Constitution, is susceptible 
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of some illustration from a principle originally ingrafted in that 
instrument, though no longer a part of it. The Constitution, as 
passed, gave the courts of the United States jurisdiction in suits 
brought against individual States. A State, then, which violated 
its own contract, was suable in the courts of the United States for 
that violation. Would it have been a defense in such a suit to 
say that the State had passed a law absolving itself from the 
contract? It is scarcely to be conceived that such a defense 
would be set up. And yet, if a State is neither restrained by 
the general principles of our political institutions, nor by the 
words of the Constitution, from impairing the obligation of its 
own contracts, such a defense would be a valid one. This feature 
is no longer found in the Constitution; but it aids in the con- 
struction of those clauses with which it was originally associated. 

It is, then, the unanimous opinion of the court, that, in this 
case, the estate having passed into the hands of a purchaser for a 
valuable consideration, without notice, the State of Georgia was 
restrained, either by general principles which are common to our 
free institutions, or by the particular provisions of the Constitu- 
tion of the United States, from passing a law whereby the estate 
of the plaintiff in the premises so purchased could be constitution- 
ally and legally impaired and rendered null and void. 

In overruling the demurrer to the third plea, therefore, thele 

is no error. 

« « « * « 

Judgment affirmed with costs.* 

1 The charter granted by a State to a corporation is a contract, the obliga- 
tion of which cannot be impaired without violating the Constitution of the 
United States. Trustees of Dartmouth College v. Woodward, 4 Wheat. 518 
(1819). But the reservation by the State of a right to alter, amend, or repeal 
the charter is effective. Miller v. The State, 15 Wall. 478 (1872). See 
Stimsori's Am. St. Law, § 8003. 

The grant of an exclusive franchise is a contract, the obligation of which 
cannot be impaired. The Singhamton Bridge, 3 Wall. 51 (1865) ; New 
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650 (1885). 

The grant of an exemption from taxation, if upon a sufficient considera- 
tion, is a contract, the obligation of which cannot be impaired. State of 
New Jersey v. Wilson, 7 Cranoh, 164 (1812) ; Given v. Wright, 117 U. S. 
648 (1886). Cf. Providence Sank v. Billings, 4 Pet. 514 (1830) ; Delaware 
Railroad Tax, 18 Wall. 206 (1873). 
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LORD et al. v. THOMAS. 

64 NEW YORK, 107. — 1876. 

Action to have chap. 323, Laws of 1874, declared unconstitu- 
tional and void so far as it authorized defendant, as super- 
intending builder of the' State Reformatory at Elmira, appointed 
under said act, to relet a contract for the brick and stone work of 
said building, and to restrain defendant from entering into any 
such new contract. Judgment for defendant, affirmed at General 
Term. Plaintiffs appeal. Plaintiffs were the assignees of a 
contract, authorized by a previous law, for the construction of 
such brick and stone work. 

Andrews, J. This action cannot be maintained. 

The State cannot be compelled to proceed with the erection of 
a public building, or the prosecution of a public work at the 
instance of a contractor with whom the State has entered into a 
contract for the erection of a building or the performance of the 
work. The State stands, in this respect, in the same position as 
an individual, and may at any time abandon an enterprise which 
it has undertaken, and refuse to allow the contractor to proceed, 
or it may assume the control and do the work embraced in the 
contract, by its own immediate servants and agents, or enter into 
a new contract for its performance by other persons, without 
reference to the contract previously made, and although there has 
been no default on the part of the contractor. The State in the 
case supposed would violate the contract, but the obligation of 
the contract would not be impaired by the refusal of the State to 
perform it. The original party would have a just claim against 
the State for any damages sustained by him from the breach of 
the contract, and although the claim could not be enforced through 
an action at law, the remedy by appeal to the legislature is open 
to him, which can, and it must be presumed will, do whatever 
justice may require in the premises. This remedy is the only one 
provided in such a case, and this is known to the party contract- 
ing with the State and the courts cannot say that it is not certain, 
reasonable, and adequate. See Coster v. Mayor &c., 43 N. Y. 408. 

If the court should undertake by its order or judgment to 
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protect the contractor in the possession of the building or premises 
to enable him to proceed with the work under his contract, he 
would still be left without remedy to obtain payment except 
through an appropriation by the legislature. A law of the State 
suspending or discontinuing a public work, or providing for its 
performance by different agencies from those theretofore employed 
is not, therefore, subject to any constitutional objection because 
the change would inyolve a breach of contract with a contractor 
with whom it had entered into a contract for doing it. That a 
person who has employed another to perform labor may refuse to 
allow the other party to proceed, and that the latter cannot there- 
after insist upon specifically performing the contract, was decided 
in Clark v. Marsiglia, 1 Den. 317. 

4r 4^ # # # 

The judgment of the General Term should be affirmed. All 
concur. 

Judgment affirmed. 
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Absolute promises and concurrent 

conditions, 353 n., 576-584. 
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50-54. 
by telegraph, 46-48. 
communicated when made as indi- 
cated by offeror, 29-35. 
contract springs from, 7-9. 
makes offer irrevocable, 50-54. 
mental determination not sufficient, 

9. 
must be absolute, 74-75. 
must be by ascertained person, 

62-71. 
must be communicated, 9, 21-29. 
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offeror, 38-41. 
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of continuing offer, 50-54. 
of guaranty, 29 n. 
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Accord and satisfaction, 442, 529, 
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tions, 635-638. 
Act of God, 643, 651. 
Acts, offer by, 10-14. 
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213. 
Administrator, 
assignment of fees of, 452 n. 
of joint promisor not to be joined 

in action, 496. 
performance by, 479-485. 
special promise under statute of 
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Advertisement distinguished from 

offer, 71. 
Affection, see Good consideration. 
Agent, , 

doctrine applied in contract for 

benefit of third party, 428n. 
infant's, appointment of, 218-219. 
signature to memorandum under 
statute of frauds, 103-104. 
Agreement, obligation arising from, 

6n. 
Aliens, capacity of, 215-217. 
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Architect's certificate, as condition 
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Arrest, impossibility of performance 
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by statute, 459-460. 
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of lease, 440. 
of liabilities, 438-441. 
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Assignment — continued. 
of partnership liabilities, 420-421, 

435 n., 440. 
of parts of entire contract, 456. 
of pension, 452 n. 
of rights, 371, 442-467. 
of rights at common law, 442^52. 
of salaries of public officers, 347 n. 
when assignee cannot sue in his 
own name, 443-446, 452, 455-456. 
when assignee may sue in his own 
name, 459-460. 
Attestation, deed established by at- 
testing witness, 501 n. 
Attorney, infant's, appointment of, 

218-219. 
Attornment, 470-472. 
Auction, 
memorandum under statute of 

frauds, 100-102. 
offer and acceptance, 49-50. 
Avoidance and illegality, comparative 
effect of, 883-389. 

Bailment, consideration in mandatum, 

168-174. 
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discharge by, 669-686. 

impairing obligation of contracts, 

674-687. 
no bar to action for breach of 

warranty of title, 669-673. 
revival of agreement barred by, 
208-210, 211. 
Benefit, contract for third party's, 

420-437. 
Bets, see Wagers. 
Bill of exchange, character of, 464. 

see also Negotiable instrument. 
Bill of lading, negotiability of, 460- 

467. 
Blackstone, criticism of his classifica- 
tion of contracts, 1. 
Bond, 
effect of illegality on, 395-398. 
joint and several, 492-494, 496. 
Breach of contract, 555-638. 

by creating impossibility before 

performance due, 560-561. 
by creating impossibility during 

performance, 574, 575. 
by failure of performance, 576-611. 



Breach of contract — continued. 
by renunciation before performance 

due, 358, 555-559, 574 n. 
by renunciation in course of per- 
formance, 561-574. 
inducing as tort, 416-419. 
interest payable as damages after, 

76. 
of entire contract, 563. 
of divisible contracts, 584-594. 
of contract of marriage, 357-359, 

485 n. 
remedies, 611-638, 644, 658 n. 
see also Condition, Warranty. 
Breach of statute, contracts in, 315- 

337. 
Building contract, 542-543, 641-645. 
Business circulars, how construed, 
67-71. 

Capacity of parties, see Parties. 
Caveat emptor, 285-288, 307 n., 599. 
Certainty, see Uncertainty. 
Certificate of architect as condition 

precedent, 542-543. 
Certificate of deposit, negotiability of, 

536-541. 
Champerty and maintenance, 354- 

356. 
Charter, a contract, 699 n. 
Check, payment by, 34-35. 
Child, see Infant, Parent and child. 
Choses in action, see Assignability, 

Negotiable instrument. 
Circulars of information and offer 

distinguished, 67-71. 
Citizenship of parties, see Political 

status. Expatriation. 
Civil law, 
revocation of offer in, 57. 
rule as to impossibility of perform- 
ance, 652. 
rule as to obligation of successor 
after death, 482. 
Classification of contracts, 1, 2. 
Cohabitation, 
as consideration, 357-359. 
bond given for, 395-398. 
Collateral promises, see Warranty. 
Commercial agency, misrepresenta- 
tion to, 280-282. 
Common carriers, see Tickets. 
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Communication, 

of acceptance, 21-35. 

of offer, 14-20. 

of revocation, ,57-62. 

see also Letter, Telegraph. 
Composition with creditors, 

bars action by creditor, 628. 

consideration for promise, 195-199. 
Compromise, 

as consideration, 140, 164-167. 

bars right to sue, 630. 

of tort, 349. 
Concealment, see Non-disclosure. 
Concurrent conditions and absolute 

promises, 353 n., 576-584. 
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concurrent, 353 n., 576-584. 

implied to relieve against impossi- 
bility of performance, 651-653. 

in acceptance is rejection of offer, 
74-75. 

precedent, 353 n., 542-543, 576. 

sale upon, 534. 

subsequent, 609-611. 

warranty distinguished from, 353 n., 
586, 594-596, 598-603, 609-611. 
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acceptance by, 10-14. 

false representation by, 288. 
offer by, 10-14. 
Confidence, relation of, see Uberrima 



Consent, 238-314, 406. 

prevented by duress, 308-311. 

by fraud, 282-307. 

by mistake, 238-264. 

by misrepresentation, 265-282. 

by undue influence, 311-314, 406. 

see also Parties, capacity of. 
Consequential damages, see Profits. 
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what constitutes, 134, 144. 
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133-138. 

non-technical construction of the 
term, 280. 

adequacy of, 138-199, 213. 
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contingency distinguished from,860. 

entire, 380-381. 

expense incurred by promisee for his 
own benefit (at request), 141-143. 
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failure of, 576-611. 
for exchange of unequal sums of 

money, 138-140, 213-214. 
for guaranty, 163. 

for infant's ratification after ma- 
jority, 211. 
for payment of smaller sum for 

larger, 87-88, 138-141, 187-199. 
for performance of existing con- 
tract, 174-187. 
for performance of official duty, 

176-177. 
for release, 626. 
for revival of barred agreement, 

208-213. 
for revival of agreement by bank- 
rupt, 208-210, 211. 
for revival of agreement by married 

woman after coverture ended, 

211. 
for subscriptions, 35-38, 199 n. 
for substituted agreement, 177-195, 

434, 524, 527. 
for substituted non-usurious for 

usurious agreement, 211. 
for subsequent promise to pay for 

voluntary services, 199-208. 
for voluntarily doing what another 

was bound to do, 206-208. 
forbearance as, 110, 162-164. 
good, 141, 146, 150-151. 
immoral, 357-359, 395-398. 
impossible, 152-156. 
in composition with creditors, 195- 

199. 
in mandatum, 168-174. 
in memorandum under statute of 

frauds, 95, 539. 
joint or several, 498. 
legal obligation as, 134-138, 147, 

174-199. 
legality of, 199, 315-411. 
moral obligation as, 135-188, 140, 

146, 201-205, 210-213. 
motive distinguished from, 138-141, 

150-151. 
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420-437. 
must not be past, 141^ 199-214. 
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of marine insurance policy, 266-268, 
511-515. 

of offer, 67-71. 

of "satisfactory," 552-553. 

of specifications and building con- 
tract, 641-645. 

of "team," 507. 

of " void " in insurance policy, 532- 
533. 

time as of essence of contract, 59, 
515-517, 585. 

whether intestate's contract sur- 
vives, 483. 
Constructive contract, see Quasi con- 
tract. 
Contingency and consideration distin- 
guished, 360. 
Contingent demand and discharge 

from bankruptcy, 670. 
Contingent interest, assignment of, 

452-456. 
Contract, 

defined, 687. 

classification, 1, 2, 379. 



Contract — continued. 
existing law enters into, 689, 691. 
agreement to quiet competition for 

public, 347 n. 
see also Obligation, Quasi contract. 
Contribution between joint promisors, 

489. 
Corporations, 
charter a contract, 699 n. 
contract to influence, 347 n. 
contractual capacity of,222-228, 371. 
fraud in prospectus, 305. 
Correspondence, offer and acceptance 

by, 29-35. 
Covenants, 
affecting freehold interests, assign- 
ment of, 472-478. 
affecting leasehold interests, assign- 
ment of, 468-472. 
impossibility of performance of, 

641-647. 
in warranty deed distinct, 670. 
running with the land, 469, 472-478. 
Credit, letter of, see Letter of credit. 
Creditors, 
composition with, 195-199, 628. 
foreign, statute impairing obliga- 
tion to, 683-686. 
Crime, 
agreement to commit, 338-339. 
agreement to stifle prosecution of, 
348-351. 
Crops, sale within statute of frauds, 

12.3-124. 
Custom, evidence of, 508-510. 

Damages for breach of contract, 

general rule, 449-451, 611-613. 

after part performance, 522-523. 

as set off, 612-613. 

duty to mitigate, 180-181, 449-451, 
572-574, 613 n. 

inadequacy of action for, 613-624. 

liquidated, 370, 655. 
, lost profits as, 566-567, 603-607, 
611 n. 2. 

of warranty in sale, 608. 

penalty or liquidated, 517-521. 

recoupment for deviation from con- 
tract, 642, 644. 

where vendee refuses to accept, 556, 
564-568. 
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Death, 
assignment of obligation by, 479- 

485, 553. 
impossibility of performance by, 

640, 651, 655. 
lapse of offer by, 35-38. 
of joint promisee, 492 n. 
of joint promisor, 489 n. 
Debt, discharge, 
by accord and satisfaction, 627- 

631. 
by judgment, 631-635. 
by lapse of time, 635-638. 
by release, 625-626. 
of another's, 206-208, 412-415. 
Deceit, innocent representations and 

action for, 269, 273 n., 301 n. 
Decision, impairment of obligation by 

judicial, 674 n. 
Deed, 
as contract, 696-699. 
assignment of obligations following, 

472-476. 
covenants distinct in, 670. 
delivery of, 90-92. 
estoppel by, 697. 

gratuitous undertaking by, 83-86. 
merger of previous contract in, 659- 

660. 
proof of, 501 n. 
see also Seal. 
Default of another, promise to answer 

for, 113-118. 
Delict, see Tort. 
Delivery, 
of chattel, appropriation to buyer 

is, 130. 
of deed, 90-92. 
of gift, essential, 626. 
Destroyed instrument, 666-669. 
Destroyed subject-matter, impossi- 
bility of performance, 641, 645- 
647, 649-655. 
Disability, impossibility of perform- 
ance from, 655-658. 
Discharge of contract, 522-701. 
by agreement, 522-535. 
by alteration or loss of writing, 

660-669. 
by bankruptcy, 208, 210-211, 669- 

686. 
by breach, 555-638, 700-701. 



Discharge of contract — continued. 
by breach before performance due, 

358, 555-561, 574 n. 
by failure of performance, 576-611. 
by impairment of obligation by 

statute, 674-701. 
by Impossibility created by party, 

560, 561, 574, 575, 
by impossibility not created by 

party, 639-658. 
by merger, 659-660. 
by operation of law, 659-701. 
by performance, 536-554. 
by performance to satisfaction of 

promisee, 546-554. 
by provision for, 531-535. 
by renunciation, 555-559, 561-574. 
by statute, 674-690. 
by substantial performance, 542- 

554. 
by substituted agreement, 524-530. 
by tender, 541-542. 
by waiver, 622-524. 
when contract made for benefit of 
third party, 428-430. 
Discharge of right of action, 625-638. 
by accord and satisfaction, 627-631. 
by judgment, 631-635. 
by lapse of time, 635-638. 
by release, 625-626. 
Divisible, see Indivisible. 
Divorce, illegal agreement for, 361. 
Document, proof of, 500-502, 666-669. 
Drunkenness, incapacity by, 228-232. 
refraining from, as consideration, 
143-146. 
Duress of goods, 174-176. 
to person, 308-311. 

Enemy, contracts with alien, 215-217. 
Entire consideration, 380-381. 
Entire contract, breach of, 563. 
Equitable estoppel, 224 n. 
Equity, 

assignment in, 446 n., 452-458. 
distinction abolished between ac- 
tions at law and suits in, 4-59- 
460. 
will give relief when mistake not 

mutual, 263-264. 
see also Injunction, Specific per- 
formance. 
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Estate, privity of, 469-472. 
Estoppel, as remedy for misrepresen- 
tation, 281. 
by conduct, 224 n., 568 n. 
by deed, 697. 
Evidence, 
iu relation to contract, 500-510. 
explanation of terms, 504-510. 
of consideration, seal as presump- 
tion, 83-86. 
of fact of agreement, 502-503. 
of lost or destroyed instruments, 

666-669. 
of terms of contract, 503-510. 
of usage, 508-510. 
proof of document, 500-502, 666- 

669. 
see also Parol evidence. 
Exchange of unequal sums of money, 
consideration in, 138-140, 213- 
214. 
Executor, 
assignment of fees of, 452 n. 
of joint promisor not to be joined 

in action, 496. 
performance by, 479-485 
special promise of, under statute of 
frauds, 111-113. 
Existence of subject-matter, mistake 

as to, 247-262. 
Expatriation, contract for, 154-155. 
Expense incurred by promisee for his 
own benefit at request, as con- 
sideration, 141-143. 
Express contract, Blackstone's defi- 
nition, 1. 

Fact, fraud must be representation 

of, 288-298. 
Failure of consideration, 576-611. 
False representation, efiect of knowl- 
edge of its falsity by maker, 

269-273, 298-302. 
Fire insurance, 
assignability of policy at law, 444- 

445. 
non-disclosure of material fact by 

insured, 273-274, 277. 
Forbearance as consideration, 110, 

162-164. 
Foreign creditors, statute discharging 

obligation to, 688-686. 



Foreign enemy, capacity to contract 

with, 215-217. 
Form, requirements of, 76-132. 

under statute of frauds, 92-110. 
Formation of contract, 7-411. 
Franchise a contract, 699 n. 
Fraud, 282-307. 
agreement to commit, 339 n. 
difference between law and equity 

in relief for, 269, 273 n. 
distinguished from forgery, 238-243. 
distinguished from misrepresenta- 
tion, 265. 
in alteration of document, 660-666. 
non-disclosure of latent defects, 

285-288. 
representation distinguished from 

expression of intention, 292-295, 

297-298. 
representation distinguished from 

non-disclosure, 282-288, 296-297. 
representation distinguished from 

opinion, 297-298. 
representation must actually de- 
ceive, 297, 306-307. 
representation must be intended for 

injured party, 281-282, 303-306. 
representation must be of fact, 288- 

298. 
representation must be material, 

294. 
representation must be with knowl- 
edge of falsity or without belief 

in its truth, 298-302. 
Frauds, statute of, 92-132. 
affects only executory contracts, 

100 n. 
affects only remedy, 92-100. 
agreement not to be performed 

within a year, 120-123. 
annual crops within seventeenth 

section, 124-127. 
delivery and acceptance in sale of 

goods, 130. 
form required is evidentiary, 92- 

100. 
fourth section, 110-123. 
"goods, wares, and merchandise" 

include all personal property, 132. 
memorandum, after action brought, 

99-100. 

auctioneer's book, 100-102. 
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Frauds, statute of — continued. 

consideration expressed, 95, 539. 

may consist of separate writings, 
68 ; connection of documents, 
101-102. 

must show conditions of contract, 
101. 

signature by party to be charged 
sufficient, 102-108, 110 n. ; where 
placed, 103 ; by agent, 103-104 ; 
by auctioneer, 101 ; with lead 
pencil, 108-110. 

when may be made, 92-100. 

object, 96. 

promise o£ executor or adminis- 
trator, 110-113. 

promise to answer for debt of an- 
other, 110-118, 146, 432-435. 

sale of goods distinguished from 
contract for services, 127-131. 

sale of lands, 60, 118-120. 

seventeenth section, 123-132. 

to be pleaded, 99, 100 n., 147, 420. 

whether growing timber is within 
the fourth section, 124-127. 
Fructus industriales and fruotus natu- 

rales, 123-127. 
Future interests, assignment of, 452- 

456. 
Futures and options, 325-332, 383- 
389. 

Gambling, see "Wagers. 
Gift, 

delivery necessary, 626. 

distinguished from promise to give, 
151. 



God, act of, 643, 651. 



w 



Good consideration, 141, 146, 150-151. 
Goods, import in statute of frauds, 

132. 
Grant, as contract, 696-699. 
Gratuitous undertakings, and obscure 
consideration, 167-174. 
later promise to pay for, 199-208. 
may be contracted by deed, 83-86. 
misfeasance in, 167-174. 
no recovery for services in, 14-15. 
performing another's legal obliga- 
tion, 206-208. 
Guaranty, 
acceptance of, 29 n. 



Guaranty — continued. 
distinguished from indorsement, 

536-541. 
statute of frauds and, 110-118, 

146, 432-435. 
suf^cient consideration for, 163. 

Husband and Wife, see Marriage, 
Married women. 

Identity, 
of party, mistake as to, 243-246. 
of subject-matter, mistake as to, 

246-247. 
Ignorance, 
of offered act, 14-15. 
of offered promise, 14, 62-67. 
of offered terms, 15-20. 
Illegality of contract, 315-411. 
nature of, 315-372. 
against public policy, 340-372. 
champerty and maintenance, 354- 

356. 
effect of, 373-411. 
effect of avoidance and, 383-389. 
effect on bond given, 395-398. 
effect on note given, 399-401. 
effect of, when parties in pari de- 
licto, 390-391, 402-411. 
for "futures and options," 325- 

332, 38.3-389. 
for immoral act, 357-359, 39-5-398. 
for insurance where no insurable 

interest, 333-337. 
for usury, 663. 
in breach of statute, 315-337, 378- 

380, 390-395, 407-411. 
inrestraint of trade, 262-378, 380- 

383. 
injuring public service, 340-347. 
Injuring State in relation to another 

State, 215-217, 391-395. 
Intention of parties in, 390-395. 
locus poenitentise, 391, 402-411. 
pleading of, 319. 

tending to pervert justice, 348-353. 
to affect freedom or security of 

marriage, 359-361, 402-407. 
to arbitrate for determination of a 

right, 351-353. 
to commit indictable offense or tort, 

338-339. 
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Illegality of contract — continued. 
to stifle crimiual proceedings, 348- 

351. 
to violate common law, 338-372. 
to violate law, 154. 
to violate Sunday laws, 318-323. 
wagers, 324-337, 383-391, 407-411. 
when divisible, 373-376. 
when indivisible, 320, 346, 376- 

383. 
Immoral consideration, 357-359, 395- 

398. 
Impairment of obligation of contract 

by judicial decision, 674 n. 
Impairment of obligation of contract 

by statute, 76-81, 674-701. 
contracts with the State, 696-701. 
corporation charter, 669 n. 
executed and executory contracts, 

697. 
exemption from taxation, 699 n. 
franchise, 699 n. 
judgment, 76-81, 696. 
statutes imposing new conditions, 

76-81,686-690. 
statutes discharging the obligation, 

674^690. 
statutes impairing the remedy, 677, 

690-695. 
Implied contract, 
what is, 1-4, 379. 
by law, see Quasi contract. 
Implied warranty, see Warranty. 
Impossibility, 
breach before performance by party 

creating, 560-561. 
breach during performance by party 

creating, 574-575. 
by act of God, 643, 651. 
by arrest for crime, 647-649. 
by death, 640, 651, 655. 
by destruction of subject-matter, 

641, 645-647, 649-655. 
by law, 640, 645-649. 
by sickness, 655-658. 
by latent defect in .soil, 641, 643. 
by weather, 639-641. 
condition implied to relieve from, 

651-653. 
discharge by, 639-658. 
malces consideration unreal, 152- 

156. 



Impossibility — continued. 
of performing covenant in lease, 

645-647. 
proximate cause of, 647-649. 
Indemnity, whether within the stat- 
ute of frauds, 113-118. 
Independent promises and concurrent 

conditions, 353 n., 576-584. 
Indivisible contract, 
action and judgment upon part of, 

631-632. 
and failure of consideration, 584- 

594. 
illegality in, 320, 346, 376-383. 
payment indivisible when it is to be 
within reasonable time, 102. 
Inducement, 
by stranger to break contract, 416- 

419. 
in fraud, representation must be, 
297. 
Infants, 
capacity to contract, 218-221. 
consideration for ratification of 
agreement by, 211. 
Injunction for breach of contract, 

370, 619-624. 
Innocent misrepresentation, 
and action for deceit, 269, 273 n., 

298-302. 
equity grants relief against, 268-278. 
in insurance, 274 n. 
Insanity, 
incapacity by, 224-227. 
lapse of offer by, 38 n. 
Insolvency, see Bankruptcy, 
Insurance contracts, 
acceptance of offer, 21-24, 29-35. 
arbitration in, 351-353. 
are uberrimse fides, 270-280. 
assignment of, 333-337, 452. 
construction of, 266-268, 278, 511- 

515, 532-5.33. 
provision for discharge of, 531- 

534. 
wagering, 333-337. 
Intention, 
effect of, in illegal agreements, 390- 

395. 
how ascertained, see Construction, 
of party, mistake by the other as to, 
262-264. 
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Intention — continued. 
of offeror, 71-73. 

representation distinguished from 
statement of, 292-295, 297-298. 
Interpretation, see Construction, Evi- 
dence. 
Interest payable as damages after ma- 
turity, 76. 
Interference with, contract by stran- 
ger, 416-419. 
Intoxication, see Drunkenness. 
Invitation and offer distinguished, 67- 
71. 

Jest, offer and acceptance in, 71-73. 
Joint obligations, 486-499. 
— joint and several, 

bond, 492-494, 496. 

promisors, 492-496. 

note, 494-496. 

how determined, 496-499. 
— ^joint or several 

promisees, 496-499. 
— joint promisee, 

non-joinder of, 491. 

release by one, 492 n. 
— joint promises, 486-492. 

revival after barred by statute of 
limitations, 489 n. 
— joint promisor, 486-489. 

contribution by, 489. 

death of, 489 n. 

judgment against one, 489 n., 494- 
495. 

non-joinder of, 486-487. 

release of one, 522-524. 

release to one, 488. 
Judicial decision, impairment of obli- 
gation by, 674 n. 
Judgment, • 

as contract, 76-81, 696. 

against one joint promisor, 489 n., 
494-495. 

discharge of right of action by, 
631-685. 
Justice, agreement tending to per- 
vert, 348-353. 

Knowledge, 
of falsity, see Innocent misrepresen- 
tation, 
of offer, see Ignorance. 



Labor and services, see Services. 
Lading, bill of, see Bill of lading. 
Land, assignment of obligations with, 
468-478. 
specific performance of contract to 

convey, 614. 
statute of frauds and sale of, 118- 

120. 
see also Deed, Lease. 
Lapse of offer, 
by death, 35-38. 

by failure to accept in manner pre- 
scribed, 38-41. 
by insanity, 38 n. 
by time, 41-48, 74-75. 
Lapse of time, discharge of right of 

action by, 635-638. 
Latent ambiguity, 505. 
Latent defect in chattel, 285-288. 

in soil, 641, 643. 
Law, as existing, enters into con- 
tract, 689, 691. 
assignment by operation, 441, 468- 

485. 
discharge of contract by operation 

of, 669-673. . 
distinction abolished between suits 
in equity and actions at, 459- 
460. 
fraud in representation of, 288-292. 
Lead pencil, signature by, 108-109. 
Lease, assignment of, 440, 468-472. 
impossibility of performing cove- 
nant in, 645-647. 
Legal impossibility, 645-649. 
Legal obligation as consideration, 

134-138. 
Legality of contract, see Illegality. 
Legislation, contracts to procure, 840- 

346, 347 n. 
Letter, offer and acceptance by, 29- 

35, 41-46. 
Letter of credit, lapse by death of 

writer, 38. 
Liabilities, assignment of, 420-421, 

435 n., 438-441, 448 n. 
Life insurance, non-disclosure of ma- 
terial fact by insured, 275-280. 
wagering policy, 383-337. 
Limitations, statute of, discharge of 
right of action by, 635-688. 
impairing obligation by, 681, 692 n. 
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Limitations, statute of — continued. 
revival of agreement barred by, 

211 ; of joint promises, 489 n. 
Liquidated damages, 370, 517-521, 

655. 
Liquor, illegality of sale, 378-380, 

391-395. 
Lobbying contracts, 340-347. 
Locus poenitentiae, 391, 402-411, 557, 

574. 
Lost instrument, 663, 666-669. 
Love and affection as consideration, 

see Good consideration. 
Lunacy, see Insanity. 

Mail, contract by, see Letter. 
Maintenance, 354-356. 
Mandatum, consideration in, 168-174. 
Margins, sales on, 325-332, 383-389. 
Marine insurance, construction of 
policy, 511-515. 
non-disclosure of material fact, 
274 n. 
Marriage, breaoii of promise of, 357- 
359, 485 n., 651. 
illegality of agreements affecting 
freedom and security of, 359-361, 
402-407. 
mock, 72-73. 
Married women, 
contractual capacity of, 233-237. 
consideration for revival of agree- 
ment after coverture ended, 211. 
liability of husband for previous 
debts of wife, 478-479. 
Memorandum under statute of frauds, 
see Frauds, statute of, memoran- 
dum- 
Mercantile agency, see Commercial 

agency. 
Merger as discharge of contract, 659- 

660, 662. 
Misdemeanor, agreement to commit, 
338-339. 
agreement to stifle prosecution for, 
348-351. 
Misfeasance, liability for, in gratui- 
tous undertakings, 167-174. 
Misrepresentation, 265-282. 
distinguished from fraud, 265. 
effects of, 268-280. 
estoppel as remedy for, 280-281. 



Misrepresentation — continued, 
in contracts uberrimae fides, 273-280. 
terms distinguished from represen- 
tations, 265-268. 
to commercial agency, 280-282. 
Mistake, 238-264. 
as to identity of party, 243-246. 
as to identity of subject-matter, 

246-247. 
by party as to intention of other 
party, known to that other, 262- 
264. 
as to nature or existence of con- 
tract, 238-243, 254. 
as to price, 261-262, 
as to subject-matter, 246-264. 
as to value, 249-252, 255-261. 
mutual, 72-73. 

performance with slight, 545 n. 
when equity will relieve in other 
than mutual, 263-264. 
Mock-marriage, 72-73. 
Modification of contract, 177-195. 
Moral obligation as consideration, 
135-138, 140, 146, 201-205, 210- 
213. 
Mortgages are goods under the statute 
of frauds, 131-132. 
statute extending period of redemp- 
tion as impairing obligation of, 
690 n. 
Motive distinguished from considera- 
tion, 150-151. 
inducing acceptance immaterial, 
62-67. 
Mutual mistake, 246-262. 
when equity will correct other than, 
263-264. 
Mutual subscriptions, consideration 

for, 35-38, 199 n. 
Mutuality does not require signa- 
ture of both parties to memo- 
randum under statute of frauds, 
105-109. 
essential, 26-29, 49, 52, 59. 

Necessaries, infant's contract for, 

219 n., 220-221. 
Negligence of maker of negotiable 

paper, 243 n. 
Negotiable instrument, 
general rules as to, 401, 460-467. 
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Negotiable instrument — continued. 
bill of lading as, 460-467. 
certificate of deposit as, 536-541. 
fraud distinguished from forgery in 

inception of, 238-243. 
must be for the payment of money, 

537. 
must be payable to order or to 

bearer, 199, 446. 
payment by, 34-35, 536-541, 660- 

664. 
see also Promissory note. 
Negotiations distinguished from ofler, 

67-71. 
Non-disclosure, 
by silence or concealment, 284 n., 

296-297. 
of material facfin insurance, 273- 

280. 
distinguished from representation, 
282-288. 
Non-joinder, see Joint obligations. 
Note, see Promissory note. 
Notice, 

of assignment, 457-458. 
of limitations in tickets, 15-20. 
of revocation, 57-62. 
Novation, 436, 442-444. 

Obligation, 
explained, 675, 687, 691. 
arising from trust, 147-150. 
legal, as consideration, 134-138. 
limits of contractual, 412-437. 
moral, as consideration, 135-138, 

140, 146, 201-205, 210-213. 
source of, 1-6, 78-79. 
statute impairing, 80-81, 674-701. 
Offer, 7-75. 
by conduct, 10-14. 
by letter, 29-35, 41-46. 
by telegraph, 46-48. 
communication of revocation of, 

57-62. 
continuing, 52. 
contract springs from acceptance 

of, 7-9. 
distinguished from advertisement, 

71. 
distinguished from invitation, 67- 

71. 
irrevocable by acceptance, 50-54. 



Ofler — continued. 
is rejected by conditional accepts 

ance, 74-75. 
lapses by death, 35-38. 
lapses by failure to accept in man- 
ner prescribed, 38-41. 
lapses by time, 74-75. 
made when communicated, 14-20. 
may be revoked before acceptance, 

49-50. 
must refer to creation of legal rela- 
tions, 71-73. 
need not be made to ascertained 

person, 62-71. 
of reward, acceptance of, 62-67. 
revocation of, 49-62. 
under seal irrevocable, 54-57. 
OfiBcer, see Public oflScer. 
Operation of contract, 412-499. 
Opinion, representation distinguished 

from, 297-298. 
Option, 
to buy goods, 50-54. 
to buy land, 57-62. 
Options, futures and, 325-332, 383- 
389. 

Par delictum, 328, 390-391, 402-411. 
Parent and child, contract not im- 
plied for services, 1-6. 
Parol evidence, 

by stranger to vary contract, 503 n. 

cannot vary written contract, 67- 
71. 

to connect documents, 101-102, 502. 

to explain terms, 504-507. 

to identify person, 507 n. 

to show intention, 488. 

to show situation of parties, 93. 

to show supplementary or collateral 
terms, 503-504, 515-517. 

to show written contract was not in 
effect, 502-503. 

to vary consideration expressed, 
431-432. 

to vary time of performance, 516. 
Part payment, see Payment of smaller 

sums. 
Parties, 

assignment by act of, 438-467. 

capacity of aliens, 215-217. 

corporations, 222-223, 371. 
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Parties — continued. 
' drunken persons, 228-232. 
infants, 218-221. 
lunatics, 224-227. 
married women, 233-237. 
contract implies two, 89. 
joint and several promisors, 492-496. 
joint or several promisees, 496-499. 
joint promisees, 490-492. 
joint promisors, 486-489. 
mistake as to identity of, 243-246. 
privity between, 243-246, 412-437, 
469-472. 
Partnership, assignment of liabilities, 

420^21, 435 n., 440. 
Past consideration no consideration, 

141, 199-214. 
Patent ambiguity, 605. 
Patent defect, 286. 
Payment, 
by negotiable paper, 34-35, 536- 

541, 660-664. 
indivisible when to be within reason- 
able time, 102. 
of another's debt, 110-118, 146, 

206-208, 412-415. 
of smaller sum for larger, 87-88, 
138-141, 187-199, 213-214. 
Penalty, 
and liquidated damages distin- 
guished, 370, 517-521. 
contract as affected by statutory, 
315-318. 
Pencil, signature by, 108-109. 
Pension, assignment of, 452 n. 
Performance, 

by assignee, 448 n. 

by executor or administrator, 479- 

485. 
discharge by, 536-554. 
discharge by impossibility of, 639- 

658. 
failure of, 576-611. 
not within a year under statute of 

frauds, 120-123. 
of existing contract as considera- 
tion, 174-187. 
of public duty as consideration, 176- 

177. 
substantial, 542-554. 
to satisfaction of promisee, 546- 
554. 



Personal property, 
equivalent to goods, wares, and mer- 
chandise under statute of frauds, 
132. 
specific performance of contract 
relating to, 613-619. 
Personal services, see Services. 
Political status, 154-155, 215-217. 
Possibilities, assignment of, 452-456. 
Possibility of performance, see Impos- 
sibility. 
Presumption of consideration, seal as 
affording, 54-57, 83-86, 88, 395- 
398. 
Price, 
mistake as to, 261-262. 
wagers on, 325-332, 38.3-389. 
Priority among conflicting assignees, 

458 n. 
Privity, 
of contract, 243-246, 412-437, 469- 

472. 
of estate, 469-472. 
Profits, damages include lost, 566-567, 

603-007, 611 n. 2. 
Promise distinguished from expression 

of intention, 292-295, 297-298. 
Promisee, must consideration move 

from, 152, 420-437. 
Promissory note, 
alteration of, 660-666. 
character of, 464. 
effect of illegality on, 399-401. 
effect of fraudulent and forged, dis- 
tinguished, 238-243. 
failure of consideration, 35-38. 
joint and several, 494-495. 
lost or destroyed, 666-669. 
must be payable to bearer or to 

order, 199, 446. 
payment by, 538-540. 
under seal not negotiable, 83. 
Proof, see Evidence. 
Proximate cause of impossibility of 

performance, 647-649. 
Public officer, 
assignment of salary, 347 n., 452 n. 
contract to influence, 340-347. 
how far relation is contractual, 693- 

695. 
performance of duty as considera- 
tion, 176-177. 
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Public policy, agreements against, 
agreements affecting marriage, 359- 

361, 402-407. 
agreement for expatriation, 154- 

155. 
arbitration, 351-353. 
champerty and maintenance, 354- 

356. 
injury of public service, 340-347. 
injm-y of State in relation to another 

State, 215-217, 391-395. 
immoral agreements, 357-359. 
restraint of trade, 362-378, 380-383. 
stifling criminal proceedings, 348- 

.S51. 
Public service, agreements injurious 

to, 340-347. 
Public works, 
agreement to quiet competition for, 

347 n. 
assignment of contracts for, 441. 

Qualified acceptance, see Conditional 

acceptance. 
Quality, 
mistake as to, 249-252, 255-261. 
vrarranty of, 595-597, 599, 601. 
Quantity, 
acceptance by statement of desired, 

50-54. 
may be determined after contract 

is made, 70. 
Quantum meruit, 160, 566-568, 570, 

572 n., 574. 
Quasi contract, 
defined, 2. 
distinguished, 379. 
cases referred to, 6 n. 
contract for benefit of third party, 

425, 429 n. 
contract of infant for necessaries, 

220-221. 
contract of lunatic for necessaries, 

224-227. 
contribution as, 489-490. 
judgment is, 76-81. 
succeeding corporation contract 

that is ultra vires, 222-223. 

Railways, see Tickets. 
Ratification equivalent to previous 
authority, 206-207. 



Reality of consent, see Consent. 
Reality of consideration, 150-199. 
Reasonable time, payment within, 
not divisible at payor's option, 
102. 
Recognizance as contract, 81 n. 
Record, contracts of, 76-81. 
Recoupment for deviation from con- 
tract, 642, 644. 
Recovery of money on illegal con- 
tract, see Locus poenitentise. 
Rejection of offer, conditional accept- 
ance is, 74-75. 
Release, 

in general, 625-626. 

by one joint promisee, 492 n. 

of promissory note, 661. 

promise does not revive debt after, 

210-213. 
to joint obligor, 488. 
Remedy for breach of contract, 
in general, 611-624, 644, 688. 
by renunciation during perform- 
ance, 562, 568. 
for misrepresentation, 280-282. 
for personal services, 564-571, 574- 

575. 
recovery by one who abandons con- 
tract, 658 n. 
statutes impairing the, 677, 690- 

695. 
see also Damages, Injunction, Spe- 
cific performance. 
Renunciation of contract, 
before performance due, 358, 555- 

559, 574 n. 
during performance, 561-574, 700- 
701. 
Replevin, 273 n. 
Representation, 

distinguished from terms, 265-268. 
see also Fraud, Misrepresentation. 
Request, 
consideration moved by previous, 

201, 205-206. 
for services, allegation necessary, 

66. 
to party to incur expense for prom- 
isee's benefit, as consideration, 
141-143. 
Rescission, see Discharge by agree- 
ment. 
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Restraint of trade, illegality of agree- 
ments in, 362-378, 380-383. 
Revival of agreement that is barred 

by rule of law, 208-213, 489 n. 
Revocation of offer, 49-62. 

communication of, 57-62. 

civil lavy rule, 57. 

impossible after acceptance, 50-54. 
Reward, acceptance of offer of, 62-67. 
Right of action, discharge of, 

by accord and satisfaction, 627-631. 

by judgment, 631-635. 

by lapse of time, 635-638. 

by release, 625-626. 
Rights, assignment of, 442-467. 
Roman law, see Civil law. 

Sale, 

acceptance of continuing oSer of, 
50-54. 

by sample, 596, 610. 

damages when vendee refuses to 
accept, 556, 564-568. 

non-disclosure of material facts, 
282-288. 

of annual crops, 123-124. 

of growing timber, 124-127. 

offer distinguished from invitation, 
67-71. 

payment by negotiable paper, 539, 
660-664. 

retention of goods as acceptance, 
24-25. 

upon condition subsequent, 534. 

vendee has no better title than 
vendor, 461. 

warranty of quality, 595-597. 

when title passes, 249-252, 650. 

see also Caveat emptor, frauds, 
statute of, seventeenth section. 
Sample, sale by, 696, 610. 
Satisfaction, accord and, 442, 529, 

627-631. 
Satisfaction of promisee with perform- 
ance, 546-554. 
Seal, 

contract under, in general, 82-92. 

and illegal consideration, 395-398. 

efiect of legislation upon, 56-57. 

express terms overcome presump- 
tion of consideration by, 88. 

imports consideration, 133. 



Seal — continued. 
irrevocability of offer under, 54-57. 
parol contract to dissolve contract 

under, 528. 
promissory note under, is not nego- 
tiable, 83. 
release under, 625-626. 
simple contract distinguished from 

contract under, 86. 
what constitutes, 86 n. 
see also Deed. 
Securities, effect of illegality on, 395- 

402. 
Services, 
assignability of contract for, 448, 

451-452. 
contract for goods distinguished 

from, 127-131. 
impossibility of performance of, 

640, 655-658. 
inducing breach of contract for, 

416-419. 
misfeasance in gratuitous, 167-174. 
no recovery for gratuitous, 14-15. 
remedy for breach of contract for, 

564-571, 574-575. 
specific performance of contract 

for, 616. 
survival of contract for, 479-485. 
when injunction granted in con- 
tract for, 619-624. 
Several, see Joint. 

Sickness, impossibility by, 655-658. 
Signature to memorandum under 
statute of frauds, 
by party to be charged sufBcient, 

102-108, UOn. 
by auctioneer, 101 . 
where to be placed, 103. 
with pencil, 108-109. 
Silence, 
as acceptance, 21-25. 
see also Non-disclosure. 
Simple contract distinguished from 
specialty and negotiable paper, 
133. 
Specialty, see Seal. 
Specific performance, 
meritorious consideration required, 

56. 
notdecreedfor uncertainty, 159-160. 
when decreed, 516-517, 613-618. 
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Stare decisis, illustrated, 188. 
State, 
breach of contract by, 700-701. 
contract injurious to public service 

of, 340-347. 
contract injurious to relation be- 
tween State and, 215-217, 391- 
395. 
statute impairing contracts with, 
696-701. 
Statute, 
contracts in breach of, 315-337. 
impairing obligation of contracts, 
674-701. 
Statute of frauds, see Frauds, statute 

of. 
Statute of limitations, see Limita- 
tions, statute of. 
Stranger, 
interference with contract by, 416- 

419. 
payment pf another's debt by, 206- 
208, 412-415. 
Subject-matter, 
impossibility arising from destruc- 
tion of, 649-655. 
mistake as to, 246-264. 
Subscriptions, consideration for, 35- 

38, 199 n. 
Subsidiary promises, see Warranty. 
Substantial performance, 542-554. 
Substituted agreement, 177-195, 436, 

442-444, 524-530. 
Suggestion of falsehood, 284 n. 
Sunday contracts, 318-323, 561. 
Suppression of truth, see Non-disclos- 
ure. 
Surety, 113-118, 489, 493. 
Survival of obligation after death, 
■ 479-485. 

Tacit contract, 379. 

Taxation exemption as contract, 699 n. 

Telegraph, contract by, 46-48. 

Tender, 
discharge of contract by, 641-542. 
required when conditions are con- 
current, 576, 578, 580-582. 

Terms, distinguished from representa- 
tions, 265-268. 

Tickets of common carrier, notice of 
limitations in, 15-20. 



Timber, statute of frauds and sale of 

growing, 124-127. 
Time, 
as of essence of contract, 59, 515- 

517, 585. 
discharge of right of action by lapse 

of, 635-638. 
lapse of offer, 41-48. 
payment indivisible when it is to 
be within reasonable, 102. 
Title to personalty when passes by 

sale, 249-252, 660. 
Tobacco, refraining from, as consider- 
ation, 143-146. 
Tort, 
agreement to commit, 338-339. 
compromise of, 349. 
inducing breach of contract, 416- 

419. 
obligation arising from, 6 n. 
Trade, restraint of, see Restraint of 

trade. 
Trust, 
obligation arising from, 147-160, 

42.3-427, 437 n. 
applicability of doctrine in contract 
for benefit of third party, 423- 
427, 428 n., 430. 

Uberrima . fides, 273-280, 289-290, 
313-314. 

Ultra vires, 222-223, 371. 

Uncertainty, consideration unreal by, 
167-162. 

Undue influence, 311-314, 406. 

Usages of trade, 508-510. 

Usury, 
consideration for substituted non- 
usurious contract, 211. 
effect of, 663. 

Valuable consideration, 
■ what is, 152-174. 
when necessary, 161. 
Value, mistake as to, 249-252, 255- 

261. 
Valid, its meaning in statute of 

frauds, 96. 
Void, 
contracts ultra vires, 222-223. 
effect of illegal distinguished from, 
383-389. 
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Void, when infant's contract is, 218- 

219. 
Voidable, 
distinguislied from null, 238-243. 
infant's contract, 218-221. 
when contract by lunatic is not, 
224-227. 
Voluntary services, see Gratuitous. 

Wagers, 

at cards, 390-391. 

in insurance, 333-337. 

on existing fact, 324-325. 

on marriage, 360. 

on rise and fall of prices, 325-332, 
383-389. 

on sports, 407-411. 
Waiver, 

as discharge, 522-524. 

of answer to insurer's interroga- 
tory, 275. 

when acceptance of less is no, 687. 



War, contract with enemy, 215-217. 
Warranty, 
and condition distinguished, 353 n., 

594-596, 598-603, 609-611. 
as condition subsequent, 609-611. 
deed, covenants distinct in, 670. 
in answer to insurer's interrogatory, 

277. 
in maritime and insurance law is 

condition, 586. 
of quality, 595-597, 599, 601, 610. 
Writing, contract in, 
alteration of, 660-666. 
does not import consideration, 88, 

133-134. 
materials used for, 108-109. 
proof of execution, 500-502. 
whether contract or evidence of 

contract, 94. 
see also Frauds, statute of, Parol 

evidence. 



